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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802-5512

JOSEPH C. DENNIS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8805680


v.
)



)
AWCB Decision No. 90-0049

MUNICIPALITY OF ANCHORAGE,
)

FIRE DEPARTMENT,
)
Filed with AWCB Anchorage

(Self-Insured),
)
March 20, 1990



)


Employer,
)


  Defendant.
)



)


This claim was heard at Anchorage, Alaska, on February 8, 1990.  Employee was present and represented by attorney Eric Olson.  Defendant was represented by attorneys Karen Russell and Lee Glass, M.D. The hearing was continued to permit Employee to submit a letter signed by Robert Bundtzen, M.D. This was received later on the same day as the hearing.


Employee's request for attorney's fees and legal costs was received February 20, 1990.  Defendant was notified that we would address this request at the same time we addressed the merits of Employee's claim.  Defendants, response was received March 2, 1990.  The hearing was complete on March 12, 1990, after the time had passed for Employee to reply.


ISSUES
1. Is Employee's osteomyelitis related to his industrial injury?

2. Is Employee's dental treatment compensable?

3. Is Employee entitled to actual attorney's fees and his legal costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The parties have stipulated that Employee, a fire fighter, sustained a lumbar strain on April 30, 1988, while lifting a freezer during the course and scope of his employment.  Employee testified that he did not seek medical treatment that day, but the next morning he could barely get out of bed.  He described the pain as being in the middle area, but more right‑sided, of his back near the belt line.  He testified he sought medical care at Providence Hospital Emergency Room.  He was placed on medication and referred to an orthopedic specialist.


On May 4, 1988, he consulted W. Laurence Wickler, M.D., who diagnosed acute lumbosacral strain.  (Wickler May 12, 1988 Physician's Report).  He did well until May 10, 1988, when he experienced significant back spasms and pain. (Wickler May 11, 1988, chart note).  On May 12, 1988, he was taken to the Emergency Room at Providence Hospital for treatment of his severe low back pain. (May 13, 1988, Hospital Admission Report).


Employee testified at the hearing that he became very uncomfortable on the evening of May 12.  That day he had administered an oral examination to fire fighters, and sitting for almost eight hours had bothered him.  He said around midnight he began to feel like he was going to pass out and he began to lose control of his bodily functions.


Employee was admitted to the hospital by Timothy Samuelson, M.D., with a diagnosis of possible herniated nucleus pulposus.  His pain had begun to radiate to the right to the level of the superior thigh or buttocks.  At the time he was admitted his temperature was 96 degrees. (May 13, 1988, Hospital Admission Report).


Dr. Wickler examined Employee on May 13, 1988.  He believed Employee was suffering an acute recurrence of the lumbosacral strain, and ordered an MRI to help determine whether there was a herniation. (Wickler May 13, 1988 Examination Report).


According to Employee, Dr. Wickler requested a consult by Robert W. Bundtzen, M.D., an infectious disease specialist.  Employee presented the deposition testimony of Dr. Bundtzen.  Dr. Bundtzen is board certified in infectious disease and internal medicine.  (Bundtzen Dep. at 6).  He was asked by Dr. Wickler to consult on the treatment of Employee when Employee's blood tests were positive for Staphylococcus aureus.  Staphylococcus aureus is one of the more common bacteria that causes infection.  It can be found on the skin of humans. (Id. at 7‑8).


Dr. Bundtzen's report for his May 17, 1988, consultation states:


Since admission, he has had some temperatures between 100‑102 degrees.  Blood cultures were drawn on May 14 . . . when his temperature went over 102 degrees.  Today they have come back positive for Staphylococcus aureus in 2 out of 4 cultures.

(May 17, 1988, Infection Disease Consultation).


In that same report, Dr. Bundtzen stated:


The Staph. aureus in the blood is significant, but I am not sure where the source is yet . . . .  The persistent low back pain, which has been present since he "relapsed" last Thursday, is of some concern for a vertebral osteomyelitis.  Sometimes bacteremias will settle into areas of damaged tissue, which he may have had because of the previous recent injury.  If blood cultures are positive again today, I would have to be concerned about the possibility of a spontaneous endocarditis . . . . I'm going to do a bone scan, and if it's positive it would be strong evidence for a staphylococcal vertebral osteomyelitis.

(Id. at 2).


In treating Employee Dr. Bundtzen had additional blood samples drawn and cultured, had various tests performed, and reviewed Employee's fever history which showed a fever of 100.8 on May 13, 102.4 on May 14, and 100.4 on May 15. (Bundtzen Dep. at 10 26).


Apparently on May 18, 1988, Dr. Bundtzen was notified that Staph aureus was identified in three out of the four bottles of blood drawn on May 14, 1988.  (June 17, 1988, Cumulative Summary, Smithkline Laboratory Report, page 1).


On May 18, 1988, a bone scan was done by David Moeller, M.D. He reported there was


some very subtle lucency [at the T‑12 thoracic vertebral body] which could represent an early lytic lesion.  Additional history was provided by the referring clinician which indicated that the patient has had a fever recently and positive blood cultures.  There are no clear cut changes seen suggesting an osteomyelitis at this time, but this would seem to be an area of high suspicion for such a process.


The patient's recent MRI of 5/13/88 was reviewed.  This is a lumbar MRI and unfortunately T‑12 is not included . . . . A repeat MRI of the thoracolumbar junction may be helpful . . . . to help visualize the potential inflammatory or active process in the vertebral body.  This could be performed as a limited examination and the expense would not be nearly as great as a standard exam.

(Moeller May 18, 1988, radiology report).


After that test, Dr. Bundtzen began treating Employee with Nafcillin, an antibiotic, on May 18, 1988 to treat the infection. (Bundtzen Dep. at 17;  Providence Hospital Medication Sheet).


Apparently, Dr. Bundtzen was notified on May 19, 1988, that of the two sets (four bottles) of blood drawn on May 17, 1988, one bottle of each set was positive for Staph aureus. (Smithkline Laboratories Report, May 28, 1988 at 3).


It also appears that no growth occurred in blood samples taken on May 19, 1988, after antibiotics were begun.  (Id. at 2).  n0 May 20, 1988, James O'Malley, M.D., inserted a catheter in Employee's external jugular vein because, despite several attempts, he could not locate Employee's subclavian vein.  (May 20, 1988 O'Malley Op/Procedure Note).  On May 21, 1988, a chest x‑ray was done, and Denise Farleigh, M.D., noted that the tip of the catheter was not well demonstrated. (May 21, 1988, Radiology Report).


In his discharge summary of May 25, 1988, Dr. Wickler stated that[h]is low back


symptoms were controlled with conservative therapy, but he developed left upper back and flank pain.  Positive blood cultures were obtained and a bone scan was obtained, with positive T12 uptake.  MRI of this area was obtained and his scan was consistent with vertebral osteomyelitis.  Infection disease consultation was obtained.  The patient was treated with IV antibiotics . . . . A Groshong catheter was introduced by Dr. O'Malley.  The patient's white count as well as his sed rate decreased with the treatment.  His symptoms were dramatically improved with antibiotic therapy . . . .  During his hospitalization his heart was evaluated, including an echocardiogram, all of which reportedly was negative.


On May 23, 1988, Louis Kralick, M.D., an orthopedic specialist also performed a consultation examination.  His impression was vertebral osteomyelitis, secondary to Staphylococcus aureus. (May 23, 1988, Consultation Report).


On June 6, 1988, Employee consulted Alan B. Rosenthal, D.M.D., because he thought had a toothache in his lower left jaw.  According to Dr. Rosenthal, Employee had significant cervical swelling on the left side with tenderness in tooth number 19.  Dr. Rosenthal reported that after beginning the initial step of a root canal, he found no signs of pathology. (Rosenthal July 18, 1988 and August 24, 1988 reports).


Dr. Bundtzen continued to see Employee after his release from the hospital.  He saw him on June 7 and 9, 1988, for Employee's complaints of pain and swelling in the left side of his neck.  At the time of the June 7, 1988, visit Employee reported to Dr. Bundtzen that he heard gurgling in left ear while irrigating the catheter, and he had experienced increased swelling in the left side of his neck and jaw.  Dr. Bundtzen wanted to rule out that the catheter was misplaced.  (Bundtzen June 7, 1988, chart note).  Janice M. Anderson, M.D., was able to visualize the tip of the Groshong catheter at the junction of the right subclavian vein and the superior vena cava during the venography done on June 7, 1988. (June 7, 1988, Radiologist Report).  Relying on that venogram, Dr. Bundtzen believed the catheter was still in place. (Bundtzen Dep. at 30 ‑31).


Employee returned to Dr. Bundtzen on June 9, 1988, with complaints of pain and swelling on the left side of his neck.  (Bundtzen's June 9, 1988, chart notes).  By June 16, 1988, the swelling was gone, and Employee was feeling much better.  (Bundtzen's June 16, 1988 chart notes).


When Employee saw Dr. Bundtzen on July 5, 1988, he again complained of neck pain and swelling.  Dr. Bundtzen thought he might have a problem with his salivary gland.  (Id. at 34 ‑ 37).  When he saw Employee on July 7, the swelling was increased and Employee complained of a gurgling sound in his left ear when he manipulated the catheter.  At this time, Dr. Bundtzen ordered more tests.  (Id. at 37 ‑ 38).


A CT scan performed by Maurice Coyle, M.D., showed the catheter "extending toward the subclavian area; the tip, however, is just above the upper right clavicle, consistent with displacement from the subclavian vein."  (Coyle July 7, 1988, Radiologist Report).  On July 7, 1988, Dr. Coyle performed a fluoroscopic examination and found there was "a sinus tract which begins at the catheter tip [,] extending horizontally across the midline, then extending superiorly within the left neck, ending in a blind pouch at the midcervical level . . . ."  (Coyle July 7, 1989, Radiologist Report).  According to Dr. Bundtzen this meant that although the catheter had not left the vein, it had developed a fistulous tract and this had been the cause of the intermittent swelling problems and pain. (Bundtzen Dep. at 37 ‑ 38).  Dr. O'Malley removed the catheter on July 7. 1988.  (Id. at 47).


Based on this information Dr. Rosenthal concluded that Employee's tooth complaints were actually related to the fistula that developed from the leaking catheter.  (Rosenthal July 18, 1988 and August 24, 1988 reports).


Another MRI of the thoracic spine was performed by John Kottra, M.D., on August 24, 1988.  He reported that


I do not see specific evidence for either active osteomyelitis or chronic changes . . . There is no evidence of paravertebral mass to indicate an osteomyelitis or other inflammatory process . . . . The current study is compared with the previous examination of 5/19/88 where soft tissue mass lay between the 11th and 12th thoracic vertebrae and right crux of the diaphragm.  In the interval, that soft tissue mass has completely cleared and the margins of the crux and the bone are normal indicating resolution of the presumed inflammatory process.


Although Defendant stipulated that Employee received treatment that was appropriate for osteomyelitis, Defendant has denied liability for paying for the osteomyelitis treatment.  Defendant contends the osteomyelitis is not related to the industrial injury.  Defendant also contends that the dental treatment is not related to the industrial injury, and has refused to pay those charges as well.


Dr. Bundtzen testified that vertebral body osteomyelitis can occur in males in their mid‑40's without a prior incident of trauma.  (Bundtzen Dep. at 70).  However, Dr. Bundtzen believes Employee's osteomyelitis was related to his April 30, 1988, industrial injury.  He hypothesized that the lumbosacral sprain may really have been near the T12 region, and the tissue that was sprained was damaged or a little bleeding occurred.  When this happens the tissue


was more prone to seeding by a bacteria.  Although we all have bacteremias every day, our immune system takes care of them.  If a bacteria lands in a compromised area, though, where there is blood, where there is damaged tissue, then there is a much greater chance of that bacteria taking hold, so to speak, so that the body's own defenses cannot destroy the bacteria.


In that case then the infection ‑‑ an infection could have been seeded into the area and then secondarily evolving into the bone itself.  Now, that would be a possibility.


Now, I don't know absolutely if that happened to Mr. Dennis or not, but that's just something that conceivably could have happened.

(Id. at 85 ‑86).

Later in his deposition, Dr. Bundtzen was asked the standard of certainty for his hypothesis.


Q. Several times, you said "I cannot say this absolutely.   Are you able to say this ‑‑ are you saying this to a reasonable degree of medical probability, that this is what happened in this patient?


. . . .


A. I would say yes, to a reasonable degree of medical probability.


Q. All right, do you feel. . . . there is in that data evidence that contradicts this hypothesis?


A. Well, I think because it's ‑‑ the reason ‑‑ I don't think there is any data that absolutely contradicts the hypothesis, because the only thing I can think of would be the description by Dr. Wickler, and he describes lumbosacral pain but yet . . . [if] you could say absolutely that it was lambosacral and not a radiation from 4 superior lesion, T12 radiating down, if you could say absolutely that it was a lumbosacral lesion initially and that now we definitely have a T12 lesion, then that would do it;  but if you would say that the T12 lesion has ‑‑ was causing his lumbosacral symptom, then I would say no, there isn't evidence that is really against it.

(Id. at 90 ‑ 92).


Defendant presented the testimony of Peter O'Hanley, M.D., both in person and by deposition.  Dr. O'Hanley is not board certified.  He received combined degrees in anatomy and immunology.  He did a residency in internal medicine, was a clinical infectious disease fellow and research fellow at Stanford, he has been the clinical chief of infectious disease at a Veterans' Administration hospital since 1986, and he is now a faculty member in the Departments of Medicine and microbiology at Stanford University.  In addition to several other publications, he co‑authored a chapter on osteomyelitis for general education for internists in Scientific American Medicine.  (O'Hanley Dep., at 4 ‑ 5).


Dr. O'Hanley testified at the hearing that in his opinion Employee's work‑related injury in April 1988 did not induce, cause, or aggravate his osteomyelitis.  Dr. O'Hanley testified that in all the literature he has reviewed there has never been a report of lumbosacral strain producing osteomyelitis.  He also testified that if the injury had produced osteomyelitis, Employee symptoms would have progressively increased and he would have had other symptoms such as fevers and an elevated white count.  Therefore, Dr. O'Hanley disagrees with Dr. Bundtzen's diagnosis, and he believes Employee did not have osteomyelitis.


In his deposition, Dr. O'Hanley testified that he does not think Employee had any other serious infections problem. (O'Hanley Dep. at 10, 26).  He also testified at the hearing that the treatment given Employee was not appropriate for acute osteomyelitis.
  Dr. O'Hanley testified at the hearing and in his deposition that he believes the pain Employee experienced on may 13, 1988, was from his lumbosacral strain.  (Id. at 14).


Dr. O'Hanley bases his opinion in part on the fact that he believes Employee did not have a fever when he was admitted to the hospital and did act experience a fever until about two days after he was admitted. (Id. at 15) . He also testified that it was a brief, transient fever lasting only a day or so.


Dr. O'Hanley also testified that Employee was begun on antibiotics too soon without a full workup.  Generally, multiple blood cultures are obtained over a period of time.  He testified that


We're talking not like one . . . day where this patient just had one day of blook [sic] cultures, we're talking two or three days, four or five days, blood cultures that were obtained, with or without fever . . . The problem with the whole thing was . . . it was one and a half days out of this man's life that he had a fever in which blood cultures were obtained, and they did indeed grow staph aureus.

(Id. at 20).


I think the 15th of May, out of two sets of blood cultures, meaning that at two periods of time, blood was drawn . . . . and of the four total bottles that were collected in the two different time periods, three out of four grow a staph aureus.

(Id. at 15).


Later on cross‑examination Dr. O'Hanley again testified about the blood tests:


I think that has to be stressed, because I would say probably about 15 percent of our cultures done on the blood ‑‑ from the blood here at this institution are contaminated by staph, such that if the ‑‑ if the nurse that draws the sample does not clear the area, I mean, well, there are normal bacteria on the skin and staph is a very common one.  So just infecting the vein sometimes will give you a positive culture.


I'm not trying to basically imply that the nurses or the person that did it in Alaska was doing a bad job, I'm just saying it is a common occurrence to find bacteria in the bloods by just kind of bad technique or just normal processes of life . . . .

. . . .


I think that a few more days of culturing the blood, that if they found staph, you know, eight or nine more times over a few‑day period in this guy that seemed like getting better, then maybe the story would be different. . . .

(Id. at 55 ‑ 56).


Dr. O'Hanley also testified to the other reasons why he does not believe Employee had osteomyelitis ‑‑ his normal white count, his normal urine culture, and normal liver function.  (Id. at 22 ‑ 23).


Dr. O'Hanley reviewed the bone scan which had been performed by Dr. Moeller on may 18, 1988, and in which Dr. Moeller found lucency at T‑12.  (Radiologist report).  In Dr. O'Hanley's opinion "there was a misconception of a dot that appeared over the T‑12, that's the thoracic vertebra, in the body, again, where the patient's pains were always in the lower ‑‑ lower back.

(O'Hanley Dep. at 27).  According to Dr. O'Hanley


"[t]here was just one little localized area that was only viewed when looking straight on, and if you look carefully at the scan, this is where the renal vein crosses the vertebra, and I think that that is what they found.  You commonly see this artifact, in my opinion, localized to a T‑12 vertebra, because there is somehow collection within the renal vein.


And I think what they ‑‑ they didn't take different angles, so what they just viewed was this little black dot over T‑12, which is not consistent with the overall case. . . .


. . . .


I think that ‑‑ again, I think it was a spurious result, and I think that if they had more careful views of it, they would have realized that this overlayed the kidney ‑‑ I mean overlayed the T‑12 vertebra.

(Id. at 28 ‑29).


In addition to seeking payment of charges relating to the treatment for osteomyelitis, Employee seeks payment of Dr. Rosenthal's charges as well as attorney's fees and legal costs.  Employee seeks payment of his actual attorney's fees.  Employee's attorney submitted an affidavit itemizing 28.7 hours of time spent providing legal services.  At an hourly rate of $125.00 this equals $3,587.50.  In addition, Employee seeks payment of the legal fees of the firm which attended Dr. O'Hanley's deposition;  that firm charged $562.50.  He also seeks legal costs of $43.00.


Defendant contends that Employee’s attorney's fees should be paid in accordance with AS 23.30.145(a) based on the amount of the medical expenses in controversy.  Because the medical expenses total $25,236.59, Defendant contends the fee should not exceed $2,673.66.  Other than arguing that the fee awarded should be the minimum under AS 23.30.145(a), Defendant does not object to the billing rate of the time spent providing legal services.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE'S OSTEOMYELITIS COMPENSABLE?


AS 23.30.120 provides:


(a) In a proceeding for the enforcement of a claim f or compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter;


(2) sufficient notice of the claim has been given;


(3) the injury was not proximately caused by the intoxication of the injured employee. . . .


In Burgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  623 P.2d at 316.  “[I]n claims 'based on highly technical medical considerations, ' medical evidence is often necessary in order to make that connection."  Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976)).  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'Substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption:  (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Another long‑standing principle that must be included in this analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT.Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


We find this case involves highly technical medical considerations.  We find Employee produced medical evidence, namely Dr. Bundtzen's testimony, which raised the presumption that his condition is related to his industrial injury.  We also find that Defendant overcame the presumption through Dr. O'Hanley's testimony.  Viewing his testimony alone and in isolation, it is affirmative evidence that the industrial injury did not cause the condition for which he sought treatment in May 1988.  Therefore, Employee must prove his claim by a preponderance of the evidence.


We first consider Dr. Bundtzen's testimony.  Dr. Bundtzen is board certified in infectious disease and internal medicine.  No evidence was submitted challenging his medical credentials.  We find that Dr. Bundtzen's medical opinion, to a reasonable degree of medical certainty, is that Employee's April 1988 injury caused osteomyelitis.


Dr. Bundtzen's opinion is based in part on blood cultures which were performed on May 15 and May 17.  In the first set, three out of four samples were positive for staph infection.  In the second set, two out of four samples were positive for staph infection.


Dr. Bundtzen's opinion is also based in part on the bone scan performed by Dr. Moeller.  Dr. Moeller viewed that bone scan as showing lucency at the T‑12 area consistent with osteomyelitis.  This same scan was reviewed by Dr. Kottra in August 1988, and compared with a scan done at that time.  We find Dr. Kottra also read the May 1988 scan as indicating a condition consistent with osteomyelitis.


We also find that both Dr. Wickler and Dr. Kralick filed reports indicating that Employee has developed osteomyelitis as a result of his work‑related injury.


We next consider Dr. O'Hanley's testimony.  Although he is not board certified, we find his credentials are impressive.  Dr. O'Hanley testified that about 30 percent of his time is spent treating patients.  We do note, however, that a good deal of his time is spent in supervising others and his duties appear to be more administrative than treatment or research oriented.


In reviewing Dr. O’Hanley’s testimony, we find two areas where his testimony conflicts with the records before as.  First, he testified that Employee did not have a fever until about two days after his admission to the hospital, and that a fever was noted one day.  However, the record reflects that Employee had a fever the day after his admission to the hospital and for two days thereafter.


Second, Dr. O'Hanley believes only one set of blood samples were taken and that only three out of four bottles cultured for staph.  However, the record reflects that samples were taken on May 15 and May 17, and three out of four of the May 15 samples were positive while two out of four samples taken on May 17 were positive.


While Dr. O'Hanley's theory and testimony about how osteomyelitis develops appears more likely than Dr. Bundtzen's theory, we are troubled by the fact that in order for the evidence to support Dr. O'Hanley conclusion, we must find that five out of eight samples of blood were erroneously positive for staph infection, and that both Dr. Moeller and Dr. Kottra erroneously read the May 1988 bone scan.  Finally, we are faced with the fact that Defendant stipulated that Employee was properly treated for osteomyelitis.  Therefore, Defendant has also rejected a portion of Dr. O'Hanley's testimony because he clearly testified the treatment given was inappropriate.  Considering these factors, we conclude we should give less weight to Dr. O'Hanley's testimony.  Accordingly, we give more weight to Dr. Bundtzen's testimony.  We also consider the reports of Dr. Wickler and Dr. Kralick, and we conclude Employee has proven his claim by a preponderance of the evidence.


In addition, there is another reason why we would find this claim compensable.  Dr. O'Hanley testified that Employee's symptoms on May 13, 1988, were the result of his lumbar strain and it was the pain from the recurrence of the strain that sent him to the hospital.  Employee's primary physician for his back injury, Dr. Wickler, sought a consultation from Dr. Bundtzen.  Based on that consultation, Dr. Wickler believed Employee developed osteomyelitis as a result of his injury.  Accordingly, he treated based on that diagnosis.  We find that even if it was the wrong treatment, the expense of the treatment would still be Defendant's responsibility.


Although Ribar v. H & S Earthmovers, 618 P.2d 582 (Alaska 1980,) is factually distinguishable from this case, we believe the court's ruling is broad enough to apply to this case.


H & S argues that acceptance of Ribar's theory will necessarily make employers liable for the consequences of medical malpractice.  There are at least two problems with this argument.  The first is that there is no testimony in this case that Ribar's physicians fell below the applicable standard of care owed by a doctor to his patient.  A physician may be wrong in a diagnosis without being negligent.  Second even if there was negligence, the general rule is that the consequences of medical negligence committed while treating a compensable injury are themselves compensable.  1 A. Larson, The Law of Workmen's Compensation Section 13.21 (1978).

618 P‑2d 584.


In this case Dr. O'Hanley testified it was the recurrence of the injury that sent Employee to the hospital.  Dr. Wickler, Employee's treating physician for his back injury, called in a specialist to assist in treating Employee.  Both Dr. Wickler and the specialist thought they were treating a condition that was related to the accident.  Therefore, if they were wrong in their diagnosis, under Ribar, Defendant would still be liable for the medical treatment provided for the incorrect diagnosis.

II.
IS EMPLOYEE'S DENTAL TREATMENT COMPENSABLE?


We have found above that Employee's osteomyelitis is compensable.  In the course of the treatment for that osteomyelitis, a catheter was inserted in Employee's jugular vein.  Based on Dr. Coyle's report as interpreted by Dr. Bundtzen, we find the catheter caused a fistulous tract to develop which produced intermittent pain and swelling.  (Coyle July 7, 1989 Radiologist Report;  Bundtzen Dep. at 37 ‑ 38).  Relying on Dr. Rosenthal's reports of July 18, 1988, and August 24, 1988, we find that Dr. Rosenthal's charges are related to the compensable condition because the treatment for osteomyelitis produced a condition that caused symptoms similar to those of a tooth abscess, but further dental examination indicated no abscess existed.  Because the condition and need for dental treatment was related to the treatment for the osteomyelitis, we find it is compensable.  We conclude that Defendant is liable for Dr. Rosenthal's charges for treatment.

III.  IS EMPLOYEE ENTITLED TO ACTUAL ATTORNEY'S FEES AND COSTS?


We next consider Employee's request for costs and attorney's fee.  AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


We have repeatedly held that AS 23.30.145(a) applies when compensation benefits are controverted, while subsection 145(b) applies when medical benefits are controverted or resisted.  In this case, we find Defendant controverted and resisted only medical benefits.  We conclude a reasonable attorney's fee is due under subsection 145(b) as well as legal costs.


Defendant did not object to the time spent by Employee's attorneys as being unreasonable nor the hourly rate as being unreasonable.  We have independently reviewed Employee's attorney's affidavit and agree the fee requested is reasonable.  We conclude that Defendant shall pay Employee's attorneys $4,150.00.


Defendant did not object to the legal costs requested by Employee.  We also award Employee $43.00 for legal costs.


ORDER

1. Defendant shall pay Employee's medical expenses in accordance with the decision.


2. Defendant shall pay $4,150.00 as reasonable attorney's fees and legal costs of $43.00


DATED at Anchorage, Alaska this 20th day of March 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph Dennis, employee/applicant; v. municipality of Anchorage, employer (Self‑Insured)/defendant; Case No. 805680; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of March, 1990.

Clerk

SNO

�








    �As mentioned earlier, contrary to this testimony, Defendant stipulated that the treatment given by Dr. Bundtzen was appropriate for osteomyelitis.










