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We heard this claim for disability benefits and medical costs an February 21, 1990. Employee was present and represented himself although his father, Gilbert Wolfer, assisted him occasionally during the proceedings.  Tikigaq Construction Company (Tikigaq) was represented by attorney Clay Young. Veco/self‑insured (Veco/SI) was represented by attorney Phillip Eide, and Veco/Home Insurance (Veco/Home) was represented by attorney Marilyn Kamm.


Testimony for the hearing lasted all day February 21 and much of February 22, 1990.  Because of time constraints, we ordered written closing arguments and reply briefs.  Subsequently, Employee requested additional time for this briefing because of a death in his family.  All parties stipulated to extend the time for briefing.


When we began reviewing the file, we discovered that evidence the parties wished us to consider was not in the record because it had been sent to Superior Court for the two appeals pending there.  We reopened the record and requested that the parties get this evidence (including three previous hearing transcripts and several depositions) and file it.  We finally closed the record on May 16, 1990, the next hearing date we met after receiving this evidence.

ISSUES

1. Is Employee a credible witness?  If not, what weight should we give to his testimony?


2. If Employee is found disabled, which Alaska employer, if any, is liable for his workers' compensation benefits?


3. What effect, if any, would Employee's receipt of benefits in California have on a finding of liability in this case?

CASE SUMMARY

This case has a protracted and wearisome history.  So far, we have issued four decisions. Wolfer v. Veco, Inc., AWCB No. 81‑0291 (November 9, 1981) (Wolfer I); Wolfer v. Veco, Inc., AWCB No. 89‑0087 (April 14, 1989) Wolfer II); Wolfer v. Veco, Inc., AWCB No. 89‑0270 (October 5, 1989) (Wolfer III); and Wolfer v. Veco, Inc., AWCB No. 89‑0337 (December 22, 1989) (Wolfer IV) Those decisions summarize a substantial portion of the history of this claim, and we incorporate by reference the factual summaries in those decisions.  However, we will sometimes cite parts of those summaries for purposes of clarity here.


In 1985, the Alaska Supreme court issued a decision which addressed Wolfer I.  Veco, Inc., v. Wolfer, 693 P.2d 865 (Alaska 1985).  Wolfer II and Wolfer III, disputes over limitations periods in AS 23.30.105 and AS 23.30.110(c), have been appealed to the superior court, and are pending there.  Wolfer IV was an interlocutory decision summarizing a continuance we granted.


In our determination of this matter, we have considered the testimony of witnesses at the February 1990 hearing, the transcripts of hearings held September 9, 1981 (Transcript I); November 3, 1981 (Transcript II); and March 10, 1989 (Transcript III).  We have also considered the multitude of depositions of Employee, including those taken on January 27, 1981, (Deposition I); September 1, 1981, (Deposition II); March 14, 1988, (Deposition III); and March 22, 1989, (Deposition IV).  We have also reviewed the depositions of James Baum, D.O., (July 6, 1981);  and Elmer Gaede, M.D., (April 12, 1988).  In addition, we have reviewed the admissible reports of the approximately 24 physicians who have examined Employee since 1979, and other documents which have been properly filed without objection.


Since 1979, Employee has allegedly sustained no fewer than five low back injuries or aggravations while working as a carpenter, heavy‑duty mechanic, millwright, equipment operator and site technician.  The first three of these strains or sprains occurred in Alaska, and the two most recent arose in California.


The first two occurred while he worked for Veco/Home (a 1979 slip and fall) and Veco/SI (a 1980 fall while tightening overhead cylinders with a large wrench).  Employee received temporary total disability benefits for a period after his first injury.  After his second injury (in October 1980), a dispute arose over liability, and the matter wound its way from the board to the superior court, and ultimately to the Alaska Supreme Court which issued a decision in 1985.  Veco, Inc. v. Wolfer, 693 P.2d 865 (Alaska 1985).  The court held that the board erred, in Wolfer I, in concluding that Veco/SI had failed to overcome the statutory presumption in AS 23.30.120.


The matter was remanded to the board to weigh all the evidence presented and make "the ultimate factual determination whether Wolfer's employment by [Veco/SI] in October of 1980 was a substantial factor in causing the disability from which he now suffers." Id., 693 P.2d at 872.  That determination has never been made.


The third reported injury occurred on January 16, 1985 when Employee felt pain as he lifted a light‑weight tool box out of a pickup while employed by Tikigaq.
  Employee received TTD  benefits from February 5, 1985 to March 22, 1985 when he returned to work for Conam Alaska, an employer not involved in this dispute.  Employee subsequently worked for Northern Oilfield Services and Danes General Contracting in Alaska.


Employee testified that although he suffered no specific injury on the jobs he worked between 1983 and 1986, he often needed help with heavy lifting which aggravated his back condition, and he took pain medication to enable him to cope with the pain. (Transcript III at 43‑46; Dep.  III at 15‑17, and 50. See also Wolfer II at 4‑5).


Employee subsequently went to California and worked for Ontario Cogeneration (Ontario) from September 1986 to June 1987.  He alleges that he suffered his fourth and fifth injuries while working as a site technician for this California employer.


Employee has testified that he never had any back problems prior to his first workers' compensation injury, when working for Veco/Home on December 20, 1979, the same day he was scheduled to take a two‑week R & R.  (Employee Dep.  I at 11)  He contends he has never fully recovered from this injury.  He now asserts that his current back problems are causally related to that accident.  He claims to be disabled since June 10, 1987.


Veco/Home contends:  1) Employee is not a credible witness, and his claim must be dismissed because he cannot sustain his burden of proof;  2) Employee's Alaska claim is barred by his claim in California for "new" injuries suffered there;  or 3) Veco/Home is not liable under the last injurious exposure rule because Employee has sustained several aggravations subsequent to his 1979 Veco/Home injury.  (Veco/Home December 14, 1989 Hearing Brief).


Veco/SI argues:  1) there is not one shared of evidence that Employee's 1980 injury with Veco/SI was a substantial factor in bringing about his disability;  2) Employee's injuries with Ontario in California were a substantial factor in bringing about his disability; 3) if an Alaska employer is found liable here, Veco/Home or Tikigaq are the "more likely candidates for this honor"; or 4) Employee is simply not disabled.


Tikigaq asserts:  1) Employee's work with it in 1984 and 1985 did not aggravate, accelerate or combine with his pre‑existing condition to bring about his disability; and 2) Employee's Tikigaq injury was minor and self‑limiting.  Tikigaq also points out that Employee has not made a claim against Tikigaq; Veco/Home joined them into this matter.


As noted, Employee has been examined and treated by a host of medics, medical doctors, chiropractors and osteopathic doctors since he sustained his first reported injury with Veco/Home in December 1979.  Wolfer (the supreme court case), Wolfer I and Wolfer II (board decisions) outline Employee's relevant medical examinations during the period December 1979 through 1985.  Essentially, the reports of these examinations indicate Employee sustained a low back strain/sprain while working for Veco/Home, and he experienced several subsequent aggravations, two which he reported as workers' compensation injuries (Veco/SI in October 1980 and Tikigaq in January 1985).


Although none of the physicians who examined Employee during this period positively diagnosed a herniated disc, some were suspicious that one may have occurred.  J. Paul Dittrich, M.D., is an Anchorage orthopedic specialist and one of a small legion of physicians who examined or  treated Employee from December 1981 to February 1983.  Dr. Turner, who treated Employee between December 7, 1981 and February 16, 1982 diagnosed a condition "sufficiently suspicious of herniated disc that further investigation in the form of myelogram is war‑ranted." (Dittrich December 7, 1981 report).


The myelogram was done on May 10, 1982 in Anchorage by Richard Lehman, M.D., a neurological surgeon.  Dr. Lehman interpreted the myelogram as showing "minimal bulging in the midline of L4‑5.  The nerve root sleeves appeared quite normal.  The patient was seen in consultation by Dr. Garner . . . who felt [Employee] may well have a small lateral disc prolapse on the right at L5." (Lehman May 12, 1982 report).  Dr. Lehman sent Employee to Robert Fu, M.D., a physical rehabilitation specialist, for follow‑up.


Dr. Fu examined Employee and reviewed a myelogram (EMG) done on Employee in Hawaii.  The EMG showed "primarily very mild denervations along the paraspinals in an L5, SI level with no other denervations in the peripheral muscles." Dr. Fu told Employee his condition was healing and to continue physical therapy.  Eventually, Dr. Fu released Employee to work without restrictions. (Fu July 22, 1982 note).


On August 12, 1982 Dr. Lehman wrote a letter outlining his impression of Employee's condition.  The letter, to Claire Hiratsuka, the workers' compensation adjuster at that time, stated that Employee's myelogram and electrical studies were essentially normal, and Employee probably suffered from a muscle strain.  He recommended that Employee continue in physical therapy, and he restricted Employee to light duty work for one month at which time he could work without restrictions.


However, George Garnett, M.D., a Soldotna family practitioner, gave a more restrictive release in a September 13, 1982 letter.  Dr. Garnett noted Employee had experienced "recurrent exacerbations of his lumbosacral muscle strain" since his December 1979 injury.  Because of this and the fact it seemed to take "very little" to aggravate Employee's condition, Dr. Garnett felt Employee should avoid jobs requiring any lifting over 20 pounds, and also avoid "any turning, straining, pulling, pushing or prolonged standing" or any type of job that "would involve a strain on the back . . . . "


Employee was also evaluated psychologically in 1982, by Paul Turner, Ph.D., a clinical psychologist in Kenai.  The background information in Dr. Turner's February 23, 1982 report states Employee broke his back in three places on December 20, 1979, and he was hospitalized "for a time." (Turner February 23, 1982 report at 1).


In addition to an interview by Dr. Turner, Employee was also administered a Wechsler Adult intelligence Scale and a Minnesota Multiphasic Personality inventory (MMPI).


Dr. Turner reviewed the MMPI and found it valid.  He wrote that the MMPI indicated Employee "has difficulty expressing hostility in a modulated fashion.......  These individuals usually resent authority, have limited frustration tolerance and often have a history of conflicts with society . . . ."  Dr. Turner also asserted that Employee fit the profile of a person who needs to see himself "in a favorable light" and who lacks "insight into [his] interpersonal relations."  (Turner February 23, 1982 report at 2).  Dr. Turner added that Employee tended to blame others for his misfortunes.  He further noted Employee expressed an interest in getting out of any type of work involving physical labor primarily because of his back injury.


Dr. Turner found no diagnosis or condition on Axis I, but on Axis II, he diagnosed "mixed personality disorder with histrionic, narcissistic and antisocial features." (Id. at 3).  Nonetheless, when Employee specifically expressed an interest in the paralegal profession, Dr. Turner felt Employee was a "good candidate for success in this field." (id. at 3).


On February 1, 1983, Dr. Lehman again examined Employee, the last time he saw Employee for the next four‑and‑one‑half years.  Dr. Lehman noted Employee's right ankle jerk seemed "a bit more pronounced," and "back complaints still persist with heavy work." He recommended a CT scan "when the new machine is ready." (Lehman February 3, 1983 report).


Employee made two attempts to work in 1982 and 1983.  Each time, he worked for approximately one month for Qwick Construction.  He testified he quit each job because of severe back pain he experienced when working.  (Employee Dep. III at 45‑46).  He testified no specific incidents occurred on the Qwick jobs, but that his condition "just got worse from day one right on through."  (Id. at 10, 46).


Employee next worked two stints for Tikigaq in 1984 and 19 85 . On the first stint, from May 1, 1984 to September 1, 1984 he again experienced some problems doing the work and was given help or modified work.  (Id. at 12, 46).  After a brief layoff, Employee returned to work and aggravated his back on January 16, 1985 while lifting a small box into a pickup truck.


Tikigaq paid Employee TTD benefits from February 5, 1985 to March 22, 1985.  During this period, Employee was treated by Adrian Barber, D.C., who treated him 32 times between January 16, 1985 and March 21, 1985.  On the latter date, Employee was also examined by Sherman Beacham, M.D., whose impression was recurrent chronic low back pain.  Noting Employee was going to start working, Dr. Beacham prescribed Valium and Feldene for Employee to deal with pain.


Employee began working for Conam Alaska on March 22, 1985, and he continued working for Conam until January 13, 1986 when the job ended.  He testified he had to come to town about once a month to get more pain medication during this work period.  Moreover, he testified that although he sustained no injuries, he experienced "day‑to‑day strain.  It just kept getting worse and worse and worse.”  (Employee Dep.  III at 50).


Employee also testified that at the time he quit working for Conam, they were bidding on a job.  He stated that if Conam won the bid, he would have been hired as a supervisor. (Id. at 51).


Employee also worked for Danes Construction and Northern Oilfield Services from May 3, 1986 to September 11, 1986.  Oil September 24, 1986 he started working for Ontario Cogeneration (Ontario) in California.  Employee stopped working in June 1987.  Employee claims he has not worked since that time, and that he has been disabled since June 1987.


As noted, Employee reported two injuries during this job.  An Ontario injury report dated December 23, 1986 indicates Employee claimed two injuries, one each in November and December 1986. (Exhibit A to Veco/Home hearing brief) . The report states that the first injury occurred while Employee carried 100 pound bags of silica sand up a ladder.  Employee testified that as he hauled the bag up the ladder, the bag broke, causing him to shift his weight and twist him. (Employee Dep. IV at 40).  Although his back did not "feel real good, he was able to work." (Id. at 41). However, he received assistance with lifting for a couple of weeks at which time he was able to resume lifting. (Id. at 41‑42).


The second injury, on December 16 or 17, 1986, happened as Employee pulled full pallets of salt bags through a drainage ditch.  He asserted that the pallet had 2100 pounds of salt on it.
  (Id. at 43).  He testified that as he did this, his back "started hurting again," and it "just got worse and worse," (Id.).


Nonetheless, he finished his shift, and he did not seek medical attention until December 20, 1986.  On that date, he went to the emergency room at Saint Bernardino Hospital in Sari Bernardino, California.  The emergency department report states Employee told the nurse he sustained a 1978 back injury, and that he had frequent flareups since then.  The report indicates he had a recurrence while lifting a Christmas package.  Dr. Blackstone prescribed Vicodin, Feldene and flat bedrest.  Dr. Blackstone restricted Employee to "minimized" walking and no lifting for seven days, and restricted Employee to light work.
  There is no evidence of record that Employee sought further medical help during his stay in California.


In his 1989 California deposition (Employee Dep. IV), Employee testified that although he missed no work after his December 1987 injury, he did no heavy lifting, and other Employees helped him do his regular work.
  (Employee Dep. IV at 44‑45).  He asserted that although he was not pulling his own weight, he continued to work because he could not afford not to. (Id.).


Employee also reported back sprains on May 4 and 5, 1987.  The pertinent injury report states Employee fell while descending some stairs.  It also indicates a second incident occurred when Employee heard something pop while loading 1400 pounds worth of salt in a brine tank.  It states he "heard something pop and experienced severe back pain." (Veco/Home hearing brief, Exhibit A).Apparently, Employee did not seek medical attention at that time.  Employee continued to work for Ontario; however, it is not clear when he specifically stopped working. in fact, in his March 1988 Alaska deposition, Employee only mentions his November and December 1986 aggravations.


Employee testified he stopped working at Ontario because of a labor dispute.  In his California deposition, he points out that he stopped working in May 1987 because of the dispute.  (Employee Dep.  IV at 46).  However, in his Alaska deposition, Employee testified that he came to Alaska near the end of May 1987 to see his daughter. (Employee Dep., II at 24).


Veco/Home's hearing exhibit B is a June 25, 1987 letter to Employee from John Baldridge, Ontario's site superintendent.  Baldridge states Wolfer was being terminated effective June 23, 1987 for failure to report to work or notify why he was absent from work on June 21‑23, 1987.  Veco/Home's Hearing Brief Exhibit C is a response of Ontario to Interrogatory Number 1, submitted to them by Marilyn Kamm, counsel for Veco/Home.  The response indicates Employee called a representative of Ontario on June 26, 1987 and "claimed to have been unconscious in a hospital in Canada for the previous six days following his involvement in an airplane crash."  The representative requested a phone number of the hospital, but he found that the number Employee gave was out of service.


At his California deposition, Employee denied ever being in a plane crash, and he also gave a "definite no" when asked if he had ever told Ontario that he had been in a crash.  (Employee Dep.  IV at 69‑70).  He asserted these allegations were just a way for Ontario to get out of his claim. (Id. at 70).


Employee apparently did not see a physician from December 1986 until August 28, 1987 when he went to the emergency room at Humana Hospital in Anchorage.  He testified he was in Alaska, on vacation, and he was just "walking around not doing anything" when his back worsened.  The notes of both the emergency room nurse and the emergency room doctor, Valerie Rossetti, M.D., indicate Employee reported having back problems since 1979 when he was run over by a vehicle.  Dr. Rossetti's notes indicate Employee told her he fell off a wall into a pile of cement and was run over by a truck.  Dr. Rosetti's impression was "chronic back pain."  The doctor referred Employee to Dr. Lehman, who had last examined Employee in February 1983.


Dr. Lehman ordered an MRI (magnetic resonance image).  Subsequently, Dr. Lehman examined Employee, reviewed the MRI, and diagnosed a small herniated disc at L‑5 with degenerative disc at L‑4.  (Lehman October 17, 1987 report) . On January 5, 1988, Dr. Lehman referred Employee to Shawn Hadley, M.D., for further evaluation. in his referral letter, Dr. Lehman recommended that Employee participate in an "aggressive physical therapy" program.  He also changed his opinion on Employee's need for surgery; i.e., he thought that surgery at that time was certainly not indicated." 


Since January 1988, Employee has been examined or treated by several physicians, including Elmer Gaede, M.D.; J. Michael James, M.D.; Paul Turner, Ph.D., (for another psychological evaluation); Gonzalo Fraser, M.D.; Edward Voke, M.D., and, most recently, Kenneth Ketz, D.C.


Dr. Gaede, a Soldotna family practitioner, examined Employee once in 1980 and then did not examine him again until December 18, 1987.  Dr. Gaede's deposition was taken April 12, 1988.


Dr. Gaede described Employee's problem:

Q. Since you've seen him most recently have you formed an opinion as to what his problem is?

A. Yes, I certainly have.  I've seen him enough times now since December or January.  In fact, I saw him even yesterday again, and it is always been the same type of a picture that I've seen.  He's had excruciating pain.  It's quite obvious when I see him from a distance even coming in, the way he's limping; and when he sits down he has that right leg stretched out and sitting up very straight so he doesn't put a stretch to the, like the sciatic nerve on the right side.  Yes, my opinion is that he, at the present time he certainly has indication of a nerve impingement on the right side there that's very likely a ruptured disk.  That would be my opinion, yes.

 (Gaede Dep. at 10).


Dr. Gaede felt that unless Employee got "corrective surgery," his disabling problem could continue on indefinitely. (Id. at 13).  Dr. Gaede added,

This was my opinion at that time [December 30, 1987] since I have seen him for four months in a row requiring heavy narcotics, which of course is bothering me an awful lot that he had to have something that strong.  I've tried my best to get him off of these things, but things weren't improving . . . .


Dr. Gaede has diagnosed Employee's condition as herniated disc at L‑5 with degenerative disc at L‑4.  The doctor believes Employee has a very painful back and is unable to do any work.  (Id. at 15).  He estimated the disability period as several months.  Dr. Gaede felt that Employee's symptoms and the doctor's physical findings were consistent with the MRI done on September 8, 1987.  (Id. at 16).


Dr. Gaede believes conservative treatment, which he usually recommends, is not called for in Employee's case.  He described Employee as "a different type of person than the usual, in that he is so active all the time that he's not going to be lying around waiting for something to heal, which could normally take place in a matter of time but he keeps on aggravating the situation . . . just by his personality, by keeping on moving and doing things."  (Id. at 18).


Dr. Gaede was asked whether he felt Employee's current back condition relates back to his 1979 injury with Veco/Home.  He stated:  "That is speculation, because a lot of things have happened since then that could have been the main cause of his present condition.  However, I think that it is reasonable to believe [that it does relate back to the 1979 injury] (Id. at 22‑23).


Dr. Gaede stated he did not know what specific injuries or aggravations Employee suffered since 1979.  (Id. at 26‑27).  He was told by Employee that Employee had been to California and Hawaii and had tried to work but reinjured his back.  Dr. Gaede stated Employee "spent a long time giving me a history . . . . But I did not go into detail on that, because when he came in the first time he just asked for pain pills.  And so when I schedule fifteen minutes for a patient, I can't go into a two‑hour complete evaluation of the patient."  (Id.).  Dr. Gaede added that it is "a good possibility" Employee's injury could have been "reaggravated by or . . . made worse by reinjury . . . ."  (Id. at 32).


Finally, Dr. Gaede feels Employee wants to go back to work "very badly" and "this isn't just put on what he's saying there. . . . He's not malingering like a lot of them are at 20).  Employee continued to treat with Dr. Gaede subsequent to Dr. Gaede's April 1988 deposition.  However, Dr. Gaede's subsequent reports have been "smallwooded" under 8 AAC 45.120. On May 3, 1988 Dr. Gaede recommended Employee be found eligible for Social Security Disability Benefits based on his back condition. (Gaede May 3, 1988 letter to Social Security Disability Determinations Unit).


Employee also received treatment from Dr. Fraser, who works in the same medical clinic as Dr. Gaede.  Dr. Fraser testified at the February hearing in this matter.  There are only two of Dr. Fraser's reports in the record, those dated November 8, 1988 and December 21, 1988.  Dr. Fraser believes Employee is disabled, but he provided no testimony on the work relationship of Employee's disability.


Dr. Turner, who had tested and interviewed Employee in 1982 (as noted above), again evaluated Employee on January 7, 1988 at the request of Marion Greiner of the State Division of Vocational Rehabilitation in Kenai.  Dr. Turner also testified at the hearing.


Dr. Turner submitted a nine‑page report dated January 7, 1988.  He testified he interviewed Employee for 45 minutes to one hour.  In addition, Employee was administered the Wechsler Adult

Intelligence Scale, the Wide Range Achievement Test, and the Minnesota Multiphasic Personality Inventory (MMPI).  Employee essentially scored average on the intelligence and achievement tests. Dr. Turner found the MMPI valid and "markedly elevated."


Dr. Turner's report stated in part:

Given that Mr. Wolfer does have a diagnosable physical problem according to the referral, a diagnosis of psychological factors affecting physical condition is made given his tendency toward somatization and his continual conflicts with many individuals in his environment.  A mixed personality disorder is also addressed for this individual which also effects him vocationally.  This disorder includes histrionic, narcissistic and anti‑social features as previously diagnosed in the prior psychological evaluation.  Mr. Wolfer is affected vocationally as he may tend to have conflicts on the job as a consequence of his passive aggressive behavioral traits.  He has used poor judgment in terms of returning to work without adequate attention to his stated injury.  He appears to markedly exaggerate his abilities, accomplishments and problems.


If he is eligible for DVR services, it is recommended that placement in employment would probably be the best option for this individual if any task that could be found for him to complete that would not further exacerbate his back injury. . . . . Psychotherapeutic interventions are not recommended as he is considered to be a very poor candidate for therapy given the length he has had a personality disorder.  Further, his personality disorder will make it very difficult to work with vocational counselors.  Care should be taken to ensure documentation of all contacts with Mr. Wolfer given the frequency he gets into conflict with others.  He is likely to be very demanding and dissatisfied with services quite easily.

(Turner January 7, 1988 report at 8‑9).


Dr. Turner testified that during the interview Employee changed posture, sat uncomfortably and occasionally complained of his back pain.  He stated no bizarre behaviors were observed.  (Id. at 2).  However, Dr. Turner testified Employee seemed "terribly suspicious and seemed to have some features of grandiosity about his abilities."  Dr. Turner also stated Employee seemed to be preoccupied with the bureaucracy, and his insight into his health problems was poor.


Dr. Turner stated the MMPI indicates Employee is self‑centered and immature.  In addition, the MMPI indicates Employee is one who seeks secondary gain;  that is, his "symptom picture" gets him sympathy, nurturance and support from others.


He testified that Employee made several contradictory statements during the interview.  For example, Employee stated he was a "mechanic by trade."  However, Dr. Turner noted Employee had a diverse employment history.  (Id. at 6).  Also, Employee reported to Dr. Turner that he and his father started a house‑building business, building over 60 houses in two years.  However, despite this large number of homes built, Employee described this as a "flop.”


Dr. Turner testified that these contradictions could be attributed to Employee's personality disorder in which he tends to exaggerate things, telling one person one thing in one place and another person a different thing in another place.  Dr. Turner explained that personality disorders are long‑time learned patterns of behavior, unrelated to work.  Finally, Dr. Turner testified that Employee may very well have an injury.


Dr. James, who examined Employee on April 20, 1988 at the request of Veco/Home, also testified at hearing.  He examined Employee and found inconsistent restriction of movement of the lumbar spine.  For example, he stated straight leg raising was inconsistent, with the right leg at 40 degrees and the left at 50 degrees.


In addition, Dr. James administered a "B‑200" machine test.  He concluded the test demonstrated symptom magnification;  that is, Employee's gave an inconsistent effort on the test.  Dr. James reviewed Employee's medical records and found no objective physical findings for Employee's pain or continued disability.  He asserted that the 1982 myelogram showed no "disc involvement," nor did the 1987 MRI show a disc problem.


However, his impression was that Employee had some "underlying degenerative disc disease, and he had a mild central herniation at LS‑Sl which is probably insignificant because there are a lot of people that walk around with very small herniations which have no clinical relevance."


Dr. James asserted that any further care ought to be conservative and extremely limited and symptom oriented.  In addition, he saw no justification for surgery.  Because of the inconsistencies on the testing, he could not give any lifting limitations.  However, he testified that Employee could lift at least 40 pounds.


Regarding which injury "was causing this stuff," Dr. James stated that if Employee was working in California and has been having trouble since working there, "it would seem like that is the origin of his problem." He described the 1986 injury as a substantial cause in Employee's current condition.  Still, he questions the degree of Employee's impairment.


On cross‑examination, Dr. James stated that there has been "maybe" one injury out of 3,000 or 4,000 B‑200 tests administered by him.  He admitted some people report increased pain the day after the test.  He also testified that when patients tell him they hurt, "I'll believe them, they hurt."  He said since Employee told him Employee hurt, he believes him, but it is another question when measured against organic standards.


Dr. Voke examined Employee on October 15, 1988 at Veco/ Home's request.  He noted that Employee "represents a long, complicated problem stemming from an injury while working for VECO on December 20, 1979." (Voke October 15, 1988 report at 1). Dr. Voke found no neurological deficit, normal reflexes, and he found straight leg raising was positive on the right at 30 degrees and on the left at 50 degrees.  He also noted Employee had some discomfort palpable in a prone position.


Dr. Voke reviewed Employee's past work and medical history, including Dr. James' medical report.  Dr. Voke concluded that Employee suffered from degenerative disc disease at L4‑5 and L5‑S1.  He advised against surgery, including spinal surgery, based on insufficient objective evidence found during the prior eight or nine years.


Dr. Voke stated that it appeared to be in Employee's best interest to seek a lighter type of work.  He felt Employee should be able to lift up to 50 pounds.  Dr. Voke also felt that because of the complex nature of the case, settlement would be very important.  He also expressed doubt there was much more anyone could offer Employee that had not already been suggested since 1979.


Dr. Ketz testified that he did not start treating Employee until February 2, 1990 but had treated him five times since then.  He asserted that Employee was honest and credible.  Moreover, he stated he has no information that supports the assertion Employee is exaggerating his symptoms.


He also criticized the accuracy of the B‑200, asserting that it was not as accurate as other testing devices available on the market today.  He stated several of his patients had been tested on the B‑200 and complained afterwards of increased back pain.  He stated he had no personal experience with the B‑200 but would not recommend its use.


Dr. Ketz diagnosed Employee as having "mechanical dysfunction" in his lower back.  He also described this as lumbosacral sprain syndrome with a herniated disc, and a cervical syndrome that is secondary to the lower back syndrome.  Dr. Ketz does not know if Employee needs surgery at this time.  Dr. Ketz asserted Employee's injuries were not new injuries.  He stated Employee's history was one of long term injury.  He stated Employee told him he had suffered several aggravations since 1980.  Dr. Ketz described a "new injury" as one which had occurred in the past six months.


Dr. Ketz also asserted that according to printed literature regarding Dilaudid and Halcion, medications taken by Employee, a side effect from taking these medications is loss of memory.  Dr. Ketz also indicated that it has been his experience that people, such as Employee, who suffer recurring back pain very frequently will have loss of memory and concentration abilities, irritability, depression and other broad neurogical signs and symptoms.


Employee's father, Gilbert Wolfer, also testified.  Mr. Wolfer testified he believes Employee is a truthful person.  He Asserted Employee was capable of doing just about anything in mechanical or construction work.  He stated he was Employee's supervisor when Employee was injured in December 1979 (with Veco/ Home) and in 1985 (with Tikigaq).  He stated that after Employee was injured on these jobs, he took Employee off heavy work.  He believes Employee was in pain most of the time after this injury.  He stated that although Employee seems to have good days and bad days, he is in pain.  He asserted Employee has never fully recovered from his 1979 injury.


Employee also testified at the hearing.  He appeared to sit relatively comfortably during the hearing.  Employee, referring to memory problems, particularly in his California deposition, found an article in a magazine regarding Halcion and its memory loss potential.  He also submitted documents showing his extensive use of Halcion and Dilaudid.  However, despite his suggestions, his memory may have been affected by use of these drugs, he asserted that if the statements are in the depositions, “most of it is correct."


Employee testified he has said all along that he believes that all of his back problems and aggravations were caused by his 1979 injury.  He believes his injury has gotten 'progressively worse and worse and worse."


He notes there are inconsistencies in his medical reports.  Regarding the 1988 Humana Hospital emergency room report in which the nurse indicated that Employee was run over by a truck, he believes he told her he "felt like" he had been run over by a truck.  He also asserted that when the doctor wrote that he had fallen off a wall, he had said to the doctor that he "kinda feels like" he fell off a wall.  He testified that he cannot be exactly certain what he said.  He later added that he has been as truthful as he "possibly could."


He argues that Dr. Turner's "mechanic" statement indicates Dr. Turner simply does not understand.  He testified he has gone to lighter and lighter duty as the years progressed, without help from anyone.  He continually had to take pain medication to deal with the pain and keep working.


Employee also pointed to another inconsistency in a report of Dr. Lehman.  One of Dr. Lehman's reports stated Employee's father was dead.  However, Employee noted his father was right in the room with him at the hearing.  Moreover, Dr. Lehman's previous report indicates Employee's father was present, according to Employee.


Employee believes he is incapable of "going back into the work force."  Employee also added it is difficult to live on social security, but he is doing it.  He contends that if forced to return to work, he will just sustain another aggravation.


As noted, Veco/Home argues Employee is not a credible witness. It points to several inconsistencies in his testimony.  For example, in his 1989 deposition in California for his California claim, he testified that between his Veco/SI job in 1980 and his next employment, with Qwick Construction, he took a three‑year vacation, unrelated to his back.  He testified he was tired after working so many hours on the Trans‑Alaska pipeline. (Employee Dep. IV at 27).


In his reply brief dated April 6, 1990 Employee responded that he interprets "vacation" to mean "not working, for any number of reasons.  He contends vacation could mean to convalesce or even put yourself on a therapy program." (Employee reply brief at 9).


Veco/Home also asserts that another example of Employee's lack of credibility is his statement (according to Dr. Turner) to Marion Greiner, the DVR employee, that he had broken his back in three places.  Again, Employee responded in his reply brief that "broken in three places" means "I have three bad spots in my back." (id.).


Further, Veco/Home points out that when Employee was asked in his California deposition if he felt he completely recovered from his 1979 injury, he replied:  "I think so, yeah." (Employee Dep. IV at 49‑51).  Further, Employee stated he was able to perform his regular duties within a matter of months of that injury, although he indicated he was guessing at this estimate. (Id. at 52‑53).  
In addition, Veco/Home asserts that Employee received unemployment compensation from the State of Alaska from August 1, 1987 through December 19, 1987.  Veco/Home suggests Employee lied when he failed to advise the Department of Labor on his application that he had worked in California in 1986 and 1987.  Although he was specifically asked if he had worked in the eighteen months prior to his application, he denied it.  (VECO/Home December 14, 1989 brief exhibits M and P).


The record indicates Employee's claim in California has been settled by Compromise and Release.  He received $12,000 for his claim.  In the settlement agreement, Employee waived all past and future benefits, including medical benefits, but he did not release benefits for "rehabilitation or benefits in connection with rehabilitation".


Veco/home argues that Employee's Alaska claim is barred pursuant to Olson v. E.B.T. Companies and ASB Construction, 715 P.2d 1348 (or. 1986).  In that Oregon case, an employee suffered an injury in Oregon and subsequently reinjured his back in California.  The Oregon Court of Appeals held that although the Oregon injury was a "material contributing cause" of the employee's disability, the Oregon employer was not liable because the employee had failed to file a claim in California, the site of the employee's subsequent injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I Last Injurious Exposure

We find that the last injurious exposure rule applies to this case because multiple injuries are involved here. Ketchikan Gateway Borough v. Saling, 604 P. 2d 590 (Alaska 1979).  This rule "imposes full liability on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability."  Id., 604 P.2d at 595.


The supreme court has further explained this rule's application to claims:

Under this rule there are two distinct determinations which must be made: (1) whether employment with the subsequent employer "aggravated, accelerated or combined with" a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."

United Asphalt Paving v.  Smith, 660 P. 2d 445, 447 (Alaska 1983).


The supreme court has held that "injury" under the Alaska workers' Compensation Act (Act) includes aggravations or accelerations or pre‑existing conditions. Burgess Construction v. Smallwood, 623 P. 2d 312, 316 (Alaska 1981), (Smallwood II); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210, (Alaska 1966).  Whether subsequent employment "aggravated, accelerated, or combined with" a pre‑existing condition is a question of fact "usually determined by medical testimony." Smallwood II, 623 P.2d at 316, (quoting Thornton, 411 P.2d at 210).  Whether an aggravation was a substantial factor must be determined by the following test:  "[I]t must be shown both that the (disability) would not have happened 'but for' the employment and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717, (Alaska 1972).


As with single employer disputes over the work connection of an injury, the statutory presumption, found in AS 23.30.120(a), also applies to multiple employer disputes.


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In applying the last injurious exposure rule, we must first determine whether the presumption of compensability attaches against the last (most recent) employer.  See Providence Washington insurance Co. v, Bonner, 680 P.2d 96, (Alaska 1984).  In this case, Employee's two or three most recent work aggravations took place in California when he worked for Ontario.


The Alaska Supreme Court has never determined what, if any, effect an out‑of‑state injury has on a claim for benefits in this state.  However, we have consistently concluded that the "last injurious exposure" rule does not apply where we do not have jurisdiction over any of the subsequent employers.  See Muntean v, Peter Kiewit & Sons, AWCB No. 87‑0‑‑‑, (July 28, 1987);  LeGarde v. Regan Steel & Supply, AWCB No. 85‑0173, (June 14, 1985); Harris v. Fortier Alaska, Inc., AWCB No. 81‑0154, (June 14, 1981), aff’d 3AN‑81‑4747, (Alaska Super. Ct.  August 12, 1982). See also Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th Cir. 1983), cert denied, 104 S. Ct. 1910, (1984).


Consistent with our previous decisions, we conclude we do not have jurisdiction over Ontario because it does not meet the definition of "employer" found in AS 23.30.265(13).  Accordingly, we must apply the last injurious exposure rule and the statutory presumption to the Alaska employers, all of whom clearly meet the above "employer" definition.  We begin our analysis with Tikigaq, the most recent Alaska Employer, then Veco/SI, and finally Veco/Home, the most remote employer in terms of time.


In applying the statutory presumption to Tikigaq, we must first determine whether Employee has established a preliminary link between his employment there and his current condition.  On this point, the supreme court recently held that we need not concern ourselves with a witness' credibility making our preliminary link‑ determination.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1148‑49, (Alaska 1989).


As noted in our case summary, Employee has not made a claim against Tikigaq in this dispute.  Tikigaq, Employee's employer during parts of 1984 and 1985, was joined by Veco/Home who contends Tikigaq is liable because Employee has testified that his back has gotten worse and worse with each of his employment endeavors subsequent to his employment at Veco/Home in 1979.


We find the evidence undisputed that Employee's low bark was aggravated by his employment at Tikigaq.  This evidence is Employee's testimony, noted above.  We find this testimony establishes a preliminary link between his Tikigaq job and his current condition.  Therefore, we conclude the presumption attaches to Veco/Home's petition against Tikigaq.


However, we also find substantial evidence rebutting this presumption.  Whether or not Employee is found credible, we find there is substantial evidence overcoming the presumption, including the medical records and testimony of Dr. James, who asserted that Employee's present problems, if any, are causally related to his 1985‑86 employment with Ontario in California.  In addition, Dr. Gaede testified, although somewhat speculatively, that Employee's problems relate back to his 1979 injury.  Accordingly, the presumption against Tikigaq has been rebutted, and it drops out against Tikigaq.  Therefore, Employee must prove all elements of his claim against Tikigaq.


Before determining whether all elements of Employee's claim are proved against Tikigaq, we address Employee's credibility under AS 23.30.122. Regarding Employee's demeanor, we noted that he sat relatively comfortably during the two‑day hearing, although we further note he occasionally acted as though his back was stiff.  Employee indicated he was not on any medications at the time of the hearing.  Generally, his demeanor did not strike us as akin to that of a person who was in significant back pain.  We find his physical behavior was like that of a person with, at most, a relatively minor injury.


Veco/Home charges that the record "is replete with contradictory statements and evidence disputing his claims."  (Veco/Home March 22, 1990 closing brief at 15).  We agree that there are several fantastic bits of evidence in the record.  One such example is the Humana Hospital statements by both the nurse and the physician that Employee claimed he had fallen off a wall been run over by a truck.  Even more bizarre is Employee's attempt to explain away these statements as essentially "off‑the‑wall" comments he made to the nurse and physician.  In his attempt to clarify these statements, Employee incorrectly stated just what the nurse and doctor said.


Another example is the statement in the letter by the Ontario superintendent that Employee had called, claiming unconsciousness for six days as an excuse for not showing up for work.  Rather than attack this statement as the craziest thing he ever heard, Employee just brushed it off as an attempt by Ontario to avoid liability in his workers' compensation claim.


These two examples, by themselves, would not necessarily affect Employee's credibility.  But there is additional evidence, together with the two above "bits", which we find affects his credibility.  At hearing, Employee testified that the work he did on each job subsequent to his 1979 job was lighter and lighter, presumably than each previous job.  This testimony is inconsistent with Employee's statements, particularly in his California deposition (Deposition IV), that he was lifting 100 pound bags periodically on that job, and occasionally dragging one‑ton sleds of material through a ditch.


Another inconsistency is Employee's conflicting testimony regarding his recovery from his 1979 injury.  In his California deposition, he indicated he recovered from his 1979 injury although he also asserted that he had not been completely pain free.  This testimony is contrasted with testimony, provided for his Alaska claim, in which he indicates his condition has become worse and worse through the years and with each passing job.  If his condition had become worse and worse through the years of the 1980s, the extent of his back problem must have been minor to start with.


Because of these and other inconsistencies in the record, including Employee's fibbing on his unemployment insurance application, we find Employee is not a credible witness.  Nevertheless, we believe some weight should he accorded his testimony.  We cannot ignore the testimony of several witnesses who have asserted they find Employee truthful.  These witnesses include Gilbert Wolfer, Employee's father, whose opinion, although clearly in a biased position, should be accorded some weight.  In addition, Dr. Gaede and Dr. Ketz also testified as to Employee's truthfulness.  These doctors could easily have been buffaloed by Employee and possibly did not know of the several inconsistencies in his record.  Nonetheless, neither of these doctors was confronted with these inconsistencies.


Finally, even Dr. Turner did not label Employee a malingerer or a totally unbelievable person.  He did state that Employee tended to exaggerate his abilities, accomplishments and problems. Perhaps this explains Employee's lame attempt to redefine "vacation" and "broken in three places." Nonetheless, and overstating aside, Dr. Turner admitted at hearing that Employee may indeed have a back problem.  We infer from this statement that even Dr. Turner believes Employee to some degree.


Accordingly, although we find Employee is not credible, we accord his testimony a modicum of weight.  With this in mind, we now determine whether either he or Veco/Home has proven all elements of his claim against Tikigaq.


Employee emphasized on more than one occasion that he was not making a claim here against Tikigaq.  He did not feel his problems were caused by Tikigaq.  However, we must determine whether a preponderance of all the evidence indicates Employee's injury or employment at Tikigaq was a substantial factor in bringing about his current condition.


We find little in the record to support such a finding.  Any of the multitude of physicians, who made any indication at all on which employment may have caused or worsened Employee's condition, has asserted that either the 1986 California job or the 1979 Veco/Home job has caused Employee's current back problem.  Although Dr. Gaede indicated that each job Employee took may have worsened his condition, he still indicated, albeit speculatively, that the 1979 injury was the source of Employee's problems.


Therefore, we conclude that there is insufficient evidence to find that Employee's employment at Tikigaq was a substantial factor in bringing about his current condition.  The Tikigaq job clearly aggravated his condition, but we find the injury he sustained there was temporary and limited in nature.  Accordingly, Veco/Home's petition against Tikigaq is denied and dismissed.


We must next determine whether Veco/SI is liable for Employee's benefits.  Under an analysis similar to that indicated for Tikigaq above, we find that the statutory presumption attaches to Employee's claim against Veco/SI by his somewhat incredible testimony that his condition worsened on each job he took subsequent to his employment at Veco/Home.  However, we also find Veco/SI has overcome the presumption with substantial evidence that Employee's current condition was not caused by his wrenching incident at Veco/SI.  We support this finding with the evidence noted above under the Tikigaq analysis; that is, the testimony of Dr. James and that of Dr. Gaede.  Accordingly, the presumption drops out, and Employee must prove all elements of his claim against Veco/SI by a preponderance of the evidence.  We find that Employee's job with Veco/SI aggravated his back condition.  However, we agree with Veco/S1 that there is not one shred of evidence that Employee's employment with Veco/SI was a substantial factor in bringing about his present condition.  No physician has mentioned this employment as even a possible factor in his present condition.  The small weight of Employee's testimony indicates he does not believe this employment was a significant factor in his current condition.  Therefore, we conclude Employee's job with Veco/SI was nothing more than another temporary‑ aggravation of his underlying condition.  Accordingly, Employee's claim against Veco/SI is denied and dismissed.


Finally, we assess the liability, if any, of Veco/Home, the 1979 employer in this matter.  We first find that Employee's testimony, weighted without regard to his credibility, makes a preliminary link and establishes the statutory presumption against Veco/Home.


We next find that Veco/Home has overcome this presumption with substantial evidence that Employee's claim is not related to his employment at Veco/Home.  This testimony is primarily that of Dr. James who indicated that Employee's problem, if any, is related to his employment at Ontario in 1985 and 1986.  Therefore, the presumption drops out against Veco/Home, and Employee must prove all elements of his claim by a preponderance of the evidence.


We find Employee's claim against Veco/Home is supported by the downgraded weight of Employee's testimony in which he repeatedly has indicated that his back problems began in 1979 and have continued off and on since then.  However, because we have reduced significantly the weight of Employee's testimony, we look to other evidence which supports his claim for benefits against Veco/Home.


We find that Dr. Gaede's testimony supports Employee's claim against Veco/Home.  Although he labeled his opinion speculative, Dr. Gaede indicated Employee's problems originated with his employment at Veco/Home in 1979.  Even though we find Dr. Gaede's testimony was less than certain, we infer that this testimony supports Employee's claim against Veco/Home.  In any event, we must resolve doubts regarding the substance of Dr. Gaede's testimony in Employee's favor. Beauchamp v. Employer's Liability Assurance Corp. 477 P.2d 993, 997 (Alaska 1970).


Still, we reduce the weight of Dr. Gaede's testimony to a small degree.  Dr. Gaede was unfamiliar with the nature and extent of Employee's other injuries, and he simply lumped all injuries after 1979 into an aggravation category without getting additional information.


The testimony of Employee's father also supports his claim against Veco/Home.  Although biased to some degree, Gilbert Wolfer asserted that Employee had never gotten over his 1979 injury.


We also find that the testimony of Dr. Voke and Dr. Lehman supports Employee's claim his 1979 injury was a substantial factor in producing his current problem.  Both doctors mention this injury as a starting point and then state generally that Employee sustained aggravations since then.  However, neither of these doctors gave a specific opinion of which of his employments was a substantial factor in his current condition.


Moreover, we do not give any weight to Dr. Ketz's opinion on this issue.  All Dr. Ketz testified to was that Employee's injury was old, meaning more than six months old.


Dr. James supports Veco/Home's assertion that Employee's California employment was a substantial factor in bringing about his present condition.  This may very well be so.  In fact, it seems clear that Employee's nine‑month job with Ontario often required heavy lifting, and he suffered several aggravations while working there.  Further, this is his last reported employment which at least implies that these California aggravations took their toll on Employee's back.


Notwithstanding the possibility or probability that Employee's job in California may have been a substantial factor in bringing about his current condition, we must determine whether Veco/Home was also a substantial factor since we have no jurisdiction over Ontario.


Weighing the evidence as indicated above, and based on a preponderance of the available evidence, we conclude that Employee was injured while working at Veco/Home, and his employment at Veco/Home was a substantial factor in bringing about his current condition.  Therefore, Employee's current claim is compensable as against Veco/Home.


II. Disability

We must now determine the nature and extent of Employee's disability.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.265(10).  The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  " Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated:  "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases."  (Emphasis in original).  The court also quoted the following description of temporary disability:  "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)."  151. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability.  Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


The record generally suggests that Employee's entire work history consisted of jobs we categorize as heavy work, that is, work requiring lifting in excess of 50 pounds.  In one deposition, Employee indicated he would have been offered a supervisory position at Conam had the company's bid been successful.


Employee's tendency to exaggerate aside, if this were true, he may qualify for work not requiring heavy lifting.  However, Employee's testimony is insufficient, by itself, to support a finding he may qualify for a job, in the medium or light work category in which there is no loss of earning capacity.  We therefore look to the medical evidence to determine whether Employee is physically capable of performing heavy work, and whether he has sustained a loss of earning capacity under AS 23.30.185.


We find that Dr. James has released Employee to work, and he indicated Employee could lift in excess of 40 pounds.  However, the record is unclear on how much Dr. James believes Employee could lift.  Even so, Dr. James appears to have given Employee an unrestricted work release.


However, no other physician has released Employee on an unrestricted basis.  Those physicians who have either found Employee totally disabled or capable of only light or medium work include Dr. Ketz, Dr. Gaede, Dr. Fraser, Dr. Voke, and Dr. Lehman.  Since there is no evidence Employee is trained to perform light or medium work, and since the only available evidence indicates Employee's work history is limited to heavy work, we find, based on the above medical evidence, he is eligible for temporary total disability (TTD) benefits.  We conclude Veco/Home is liable for these benefits, and for medical cost under AS 23.30.095.


The medical evidence in the record indicates Employee has a minor back injury.  There is absolutely no evidence in this record to support any category of permanent disability.


Dr. Lehman has recommended an aggressive physical therapy program to deal with this injury.  Among the various treatments proposed by the physicians, we believe this is  the most appropriate.  We order Employee to participate in a physical therapy program, which will be monitored by his treating physician.  Any failure by Employee to participate in this program, or failure to cooperate in any manner on this claim, will be deemed a failure to minimize his disability.


III. Disability Period and Effect of California Compromise and Release

Finally, we determine the extent of Employee's disability period.  At the outset, though, we must decide what, if any, effect his $12,000 C&R award in California has on his Alaska claim.  
We find nothing in our statute or in supreme court cases which provides direction on this issue.  However, we find persuasive the procedure used by the court in Oregon. in Grable v. Weyerhaeuser, 291 Or. 387, 631 P.2d 768 (1982), the court held that if an employee who suffered a prior injury in Oregon sustains a subsequent injury in another state, he must apply for benefits in the other state, too. if the disabled employee wins his claim in the other state, his benefits in Oregon are denied. See also Olson v. E.B.I., 78 Or.  App 261, 715 P.2d 1348 (1986)1 Miville V. State Acc.  Insurance Fund, 76 or.  App. 603, 710 P.2d 159 (1985). Cf., United Brands Co. v. Melson, 594 F.2d 1068 (1979).


However, in the event the employee loses his claim in the other state, he is eligible for benefits in Oregon.  We find that such a procedure is fair, and it assures the employee gets the benefits he has coming to him for each injury he incurs; yet, this procedure prevents an employee from getting an unwarranted windfall, in the situation, for example, where he may have sustained an aggravation in several states and could conceivably get workers, compensation recovery in each of these states.  Moreover, this procedure is consistent with the last injurious exposure rule which imposes liability on the most recent employment which has a causal connection to the employee's claim.  Finally, the philosophy of the offset is well‑established in our statutes which mandate offsets for unemployment compensation benefits (AS 23.30.187), social security benefits (AS 23.30.225), and, in a similar vein, in third party settlements (AS 23.30.015).  Accordingly, we apply the above procedure to the claim before us.


Here, we have somewhat of a twist to the scenarios outlined in the Oregon cases.  Employee was not denied benefits for his California claim, but he did not prevail at a hearing either.  He compromised his claim.  In this situation, we believe the equitable thing to do is offset Employee's Alaska award with whatever he received in his California C&R.


Under this offset procedure, we find Employee was awarded $12,000 plus rehabilitation benefits and benefits during rehabilitation.  Regarding the lump sum payment, Veco/Home's liability under this claim shall be reduced by the amount of Employee's C&R received in California.  Veco/Home shall begin paying benefits after this set off has ended.  This amount applies to Employee's time loss benefits and medical benefits under his Alaska claim.


We next determine the extent of Employee's disability period.  We find, under AS 23.30.187, that Employee is ineligible for TTD benefits from August 1, 1987 through December 19, 1987.  This is the period he received unemployment insurance benefits.  Veco/Home shall pay benefits, from this date and through the period of temporary disability, with an offset for the first $12,000 in liability.


IV. Treating Physician and Medical Summaries and Benefits

The record shows Employee has bounced from one physician to another for most of the life of this claim.  It is difficult to determine who his treating physician is.  Within 14 days of the date of this decision, Employee shall notify Veco/Home in writing of the name of his current treating physician, in accordance with AS 23.30.095.  Employee shall also notify Veco/Home of subsequent changes in physicians in accordance with this statute and our regulations.


As pointed out by Veco/Home, Employee has failed to file medical summaries in accordance with our regulation 8 AAC 45.052, Henceforth, he shall file the required summaries in accordance with our regulation.


In addition, Veco/Home asserted it did not have the medical report of a physician mentioned by Employee.  Employee shall, in accordance with AS 23.30.095 and AS 23.30.107 provide Veco/Home with copies of all appropriate medical reports and shall file these reports as required.


Finally, we are concerned with the substantial record of narcotic consumption by Employee.  He himself produced a lengthy record of consumption of certain drugs which he felt affected his memory.  In any event, we cannot find it conceivable or reasonable that, after ten years of dealing with a minor injury, that Employee should be using narcotic medications.  Therefore, we find that Veco/Home shall not be liable for payment of any narcotic medications.

ORDER

1. Veco/Home shall pay Employee temporary total disability benefits during the period of his disability, beginning December 20, 1987.


2. Veco/Home shall offset the first $12,000 of its liability under this decision for the $12,000 Employee received in California.


3. The claims and petitions against Veco/Self‑insured and Tikigaq are denied and dismissed.


4. Employee shall comply with the requirements of AS 23.30.095, AS 23.30.107, and 8 AAC 45.052 in accordance with this decision.


5.
Veco/Home shall not be responsible for payment of narcotic drugs for Employee.


Dated at Anchorage, Alaska, this 13th day of June, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

DISSENT OF MEMBER MARY A. PIERCE

I respectively dissent.  I believe Employee has pulled the wool over the eyes of the majority, as he has with almost anyone he has been in contact with through the more than a decade of this sorry claim.  I believe the evidence in the record and my observations of Employee at hearing indicate that Employee is a sociopath who has dishonestly manipulated his way through workers' compensation, social security, and, probably, other systems.


The medical evidence in the record indicates Employee has sustained some minor injuries during his employments in Alaska.  There is scant medical evidence showing these minor slip and falls were not disabling for very long.  I believe that over the past decade Employee has used his aggressive nature to manipulate a small army of physicians into thinking they are dealing with a really disabled person.


I find the record rife with dishonest statements and significant inconsistencies.  Although the majority addressed several of these, they treated the significance of particularly the dishonest statements differently than I choose to.  I note particularly the Employee's false statement on his unemployment benefits application in which he denied working in the previous 18 months.  This failure to put down his California job was nothing but a false statement and an attempt to manipulate yet another system.


I also place more significance oil the medical report and testimony of Dr. James, and on that of Dr. Turner.  Notwithstanding the results of the B‑200 test, Dr. James gave Employee several physical tests, and the doctor found Employee flunked these tests in a big way.  He suggested that although he would like to believe Employee, his physical testing showed Employee was not believable.  Further, Dr. James asserted Employee was not disabled.


I find it most telling that in his California claim, Employee stated he had more or less recovered from his Alaska injuries, and this recovery occurred in a relatively short period of time.  Then, in his Alaska testimony, he minimized the impact of his California injuries and pointed to Veco/Home as the source of his problems.  A clearer example of manipulation and willingness to say whatever is necessary to maximize gain could hardly be produced.


In any case, I find the record is full of Employee’s manipulative, inconsistent and sometimes false statements.  I would find that Employee's testimony must be given no weight, and the other evidence in the record including medical opinions based at least in part on Employee's unbelievable statements, must he considered in light of Employee's manipulative manner.


On this basis, I would find that Employee is totally incredible, and weighing the evidence on this basis, the preponderance of the evidence indicates he is not disabled under our Act.  Further, I would conclude that any minor problems Employee currently has are related to his California aggravations in 1986 and 1987, and these aggravations cut off any liability of Employee's prior  Alaska employers.  The record shows if Employee sustained any significant injuries in the past ten years, these would have been the only significant events.  Nonetheless, I would doubt the significance of these injuries simply because I doubt anything Employee says.


Finally, even if I had found Employee's claim compensable, I would have found him ineligible in Alaska because he received an "award" in California.  Under the legal analysis of the majority (and which I generally agree with), he would be ineligible in Alaska because of his receipt of this out‑of‑state award.


I find the majority's attempt, after finding Employee not credible, to rehabilitate him enough to find him disabled and fix liability on Veco/Home unpersuasive.  I wonder how the majority knows when to believe Employee and when not to believe him.

/s/ Mary A. Pierce
Mary A. Pierce, Member

MRT:fm

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald M. Wolfer, Employee/applicant; v. Veco, Inc., and Tikigaq, employers; and Home Insurance CO.; Providence Washington, insurers/defendants; Case Nos. 8101733 and 8502101; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of June 1990.

Clerk

SNO

� A document in the file indicates Veco/SI and Veco/Home stipulated, after the supreme court's decision, that Veco/SI would be liable for Employee's workers' compensation benefits.


� Employee's father was his work supervisor on this job.


� No doctors have been asked whether a person with a bad back could pull a one�ton plus pallet of salt bags through a ditch and then pick up the 100 pound salt bags and load them into a tank.


� See Superior Court file, 3AN�89�4119 Civil, 1013�1017.  There is no record  that  Employee ever received workers' compensation benefits for this seven�day period.


� Employee deposition IV was taken in California, in March 1989, as a result of his claim for benefits in that state.  Employee deposition IV was taken in March 1988 pursuant to his claim for benefits in Alaska.  Employee applied for benefits in both states in late 1987.


� The Emergency Room report also indicates Employee was employed as a site technician for Polar Consulting in Kenai.


� We have not found Dr. Hadley's report in this voluminous record.


� Dr. Gaede expressed concern about Employee getting addicted to narcotics.  (Gaede Dep. at 19).





