ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑25512

TOM COBIA,

)



)


Applicant,
)
DECISION AND ORDER


Employee,
)
AWCB Case No. 8404038



)
AWCB Decision No. 90-0141


v. 
)



)
Filed with AWCB Fairbanks

SUMMIT EQUIPMENT,
)
June 22, 1990



)


Employer,
)



)


and
)



)

PROVIDENCE WASHINGTON,
)



)


Insurer,
)


Defendants.
)



)


This claim for workers' compensation benefits was heard on May 8, 1990.  The employee  was represented by attorney Art Robson; attorney Dennis Cook represented the defendants.  The record was held open to receive copies of audio tapes and closed on May 22, 1990.


The employee injured his neck and back on March 12, 1984 when he fell off equipment approximately four to six feet onto another piece of equipment while working for the employer on the North Slope.  The employee had three surgeries on his neck which included the fusion of three of his vertebra.  The defendants have not disputed the compensability of his upper back condition.  The employee claims, however, he also injured his lumbar spine in the fall.  Indeed, on April 6, 1984, orthopedist John Park, M.D., examined the employee and noted thoracolumbar pain and diagnosed a cervical and lumbar strain.  On May 30, 1984, Vincent B. Runnels, M.D., noted the employee complained of low back pain and diagnosed lumbar spondylosis with strain.  In June 1984 Dr. Runnels suspected a possible ruptured disc.  In 1988 George Vrablik performed a laminectomy on the lumbar spine at L4‑L5.  The defendants have not controverted the lumbar condition, but argue the lumbar problem arose in a non‑work related accident which occurred when the employee fell out of his camper in 1987.


Apparently, the employee also has developed significant emotional and psychological problems.  In his August 29, 1985 insurer's medical examination report, neurologist Jim Moore, M.D., indicated the employee had a poor prognosis and noted the employee's chances of recovery were further diminished if he was subjected to stress.  In early 1986 the employee entered a vocational rehabilitation computer training school.  School officials and his rehabilitation counselor indicated he had to "Press himself" in order to successfully complete the schooling.  The school officials also indicated the employee needed psychological counseling.  The employee quit school in June 1986.


Meanwhile, the employee's home in Arizona burned.  Although the fire department found the cause, the insurer confronted the employee and accused his daughter of arson. This confrontation came at the time the family had traveled to the funeral of a close relative.  In reaction to these personal conflicts and in combination with the pressure from his vocational rehabilitation program and the school, the employee simply dropped out.  He lost everything.  He left home and traveled to Panama City, Florida, and then to Alaska.  He communicated with no one.  He did not contact his family, his insurance adjuster or his medical providers.


Meanwhile, the defendants discontinued the employee's temporary total disability (TTD) benefits from June 1986 through January 1, 1988, on the basis that he was not cooperating with vocational rehabilitation and had dropped out of school.  The employee testified that he left home because the defendants had controverted his claim and he could no longer stand the pressure.  After going to Panama City, he went to Anchorage to personally see the adjuster and to get his benefits reinstated.  He also hoped to find work so he could restore his income.  He was not successful with the adjuster or in finding a job.  In 1987 he decided to travel to Fairbanks in search of work.  He traveled as far as Delta Junction, but fell, injuring his head, shoulder and ribs.  Someone who knew his family found him and called his daughter.  She took him back to Arizona.  In 1988 his wife took him to Fairbanks for further medical treatment with Dr. Vrablick.


We observed the employee's demeanor during his testimony.  He appeared to have a poor memory of the sequence of events which occurred in 1986 ‑ 1987.  The medical records do not  reflect whether he was physically or psychologically disabled from work during this period.  Given that his benefits were controverted, he did not see a doctor during this time frame.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Medical Costs


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska Susitna School District, AWCB No. 810201 (July 15, 1981), aff’d 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), Aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


Apparently, the parties now agree that the defendants will pay all the employee's outstanding medical bills relating to his cervical and lumbar problems.  On‑going medical treatments also will be paid, subject to our decision on whether the employee must attend a pain clinic before having an additional lumbar surgery.


The employee's treating physician Kenneth Root, D.O., testified he believes the employee should have surgery before pain clinic treatment.  He said the employee still has a herniated disc at L4‑5 and that surgery may relieve his hip and leg pain.  The surgery will be performed with neurosurgeon Marc Letellier, M.D.


The defendants argue the employee's depression and accompanying psychological problems exceed and/or exacerbate the physical problems.  They argue that resolution of the mental aspect of the case would possibly eliminate the need for additional surgery.


Based on the employee's testimony and the testimony of Dr. Root, we find surgery before pain clinic treatment is appropriate.  Apparently, the employee is satisfied with his cervical spine surgeries.  He wishes to have additional surgery on his lower back.  Dr. Root testified that with this additional surgery the pain clinic treatment will more likely be successful.  Accordingly, we conclude the employee may undergo low back surgery before participating in additional pain clinic treatment.  The defendants shall pay the costs of this surgery.

II.
Interest and Penalties


The defendants recently paid TTD benefits covering the period of July 2, 1989 to July 16, 1989, a payment that had not been made due to the insurer’s oversight.  Clearly, interest is owed at the legal rate for the time lost in the use of the money.  Land and Marine Rental Co., v. Rawls, 686 P.2d 1187 (Alaska 1984).  Additionally, penalties are owed because the insurer has given no satisfactory reason why payment of this compensation was not timely made.  AS 23.30.155(e).


The defendants have agreed to pay over $4,200.00 in past due medical costs.  The defendants also shall pay interest on these amounts from the date the bills were submitted. Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).  Since the employee's medical benefits are not compensation, however, the employee's request for penalties on past due medical bills must be denied.  AS 23.30.155(e).

III.
Attorney Fees


The employee has not submitted an itemized and verified attorney fee request for reasonable fees pursuant to 8 AAC 45.180(b). Accordingly, we award a statutory minimum fee under AS 23.30.145(a). If the parties are unable to reach agreement on an appropriate attorney fee amount, we reserve jurisdiction to resolve disputes.

ORDER
1. The defendants shall pay the cost of the employee's additional lumbar surgery.  This surgery may be performed before the employee participates in a pain clinic program.

2. The defendants shall pay interest and penalties on the employee's late compensation payment.  Interest also shall be paid on past‑due medical bills in accordance with this decision.  We reserve jurisdiction to resolve disputes.

3. The defendants shall pay the employee statutory minimum attorney fees.  We reserve jurisdiction to resolve disputes.

DATED at Fairbanks, Alaska, this 22nd day of June, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Tom Cobia, employee/applicant; v. Summit Equipment, employer; and Providence Washington, insurer/defendants; Case No. 8484038; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 22nd day of June, 1990.

Clerk

SNO

� The employee's TTD benefits covering this period are not in dispute at this time.  Nevertheless, if we are asked to determine the compensability of this period, we will need additional medical expert opinions if we are to find the claim compensable.  Specifically, we will want to know if the employee's course of treatment arising from the 1984 injury was a substantial factor in his physical or psychological inability to attend school or work during this period.  We note that nearly all the doctors who examined the employee before and after 1986 � 1987 were pessimistic about the employee's chances of full recovery.


	Similarly, the employee hopes to be found permanently totally disabled.  When this issue comes before us, the employee may need to produce medical and psychological opinions which will support his claim that his injury was a substantial factor in his permanent inability to perform full�time work.  We note the recent February 22, 1990 psychiatric evaluation, prepared at the insurers' request by Brian Grant, M.D., which states:  "I think that the long term prognosis for Mr. Cobia ever returning to work is nil, regardless of the interventions attempted by others."  Nevertheless, the employee may need to produce evidence of his age, education, experience, mental capacities and the work available in the community in order to prove that he permanently is unable to perform any work other than odd jobs.


	The employee alleges that the insurance company is trying to harass him.  He claims he should not be required to attend medical evaluations in Seattle.  He says that his personal difficulties with his daughter are irrelevant and that he should not have to answer questions about the burning of his house.  As stated above, the employee must prove his work�related injury was a substantial factor in his inability to work.  The defendants may try to show that the 1987 fall from the camper, and not the 1984 injury, was the cause of his inability to work.  The defendants also have a right to medical evaluations by the doctors of their choice.  Nevertheless, the insurer medical evaluation must be reasonably convenient for the employee.  AS 23.30.110(g).  We have consistently stated that out�of�state travel for evaluations is presumed unreasonable and the insurer must petition the Board for approval of travel out�of�state.


	Regarding questions about the arson and intra family conflicts, we agree that these questions PM constitute harassment.  Although they are relevant to show other pressures on the employee, they do not necessarily diminish the conclusion that the employee has developed psychological problems stemming from his injury and three subsequent fusions.  In order to be compensable, our workers' compensation system does not require that the psychological injury be the only factor in the disability; it only must be a substantial factor in the inability to work.  North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1986).


� Pain clinic treatment after surgery might not be appropriate if the employee is found entitled to permanent total disability benefits.





