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This claim for workers' compensation benefits was heard at Anchorage, Alaska on April 13, 1990.  The employee was represented by attorney Chancy Croft; attorney Randall Weddle represented the defendant.  The record was held open to receive additional documentation and briefs and was deemed closed when we met on May 25, 1990.


It is undisputed the employee suffers from carpal tunnel syndrome.  The parties agree the threshold issue we must decide is whether the employee's carpal tunnel syndrome was substantially caused by her work for the defendant.

SUMMARY OF THE EVIDENCE

The employee began working for the defendant in 1975.  She worked for the Anchorage Telephone Utility in accounts receivable.  She collected accounts, posted payments, prepared correspondence and researched accounts.  The job included typing and picking up ledgers and binders.


This job began to change in September 1986 when the employee started working more on a computer keyboard; it was a gradual change.  At the hearing, the employee testified that by January of 1987 she was spending about 75 percent of her time typing while before September of 1986 she was spending 50 ‑ 60 percent of her time typing.


Although the employee's job duties did not change in the period around 1983 or 1984, she began noticing tingling and numbness in her hands.  She consulted her doctor, Patrick Nolan, D.O., about the problem in 1984.  At hearing, she said that in the Spring of 1986, she noticed a worsening of her condition.  It awakened her during the night.  This had happened before; she told her doctor in 1985 that she was awakened at night with pain in her hands.


Nevertheless, she said that beginning in the spring of 1986 her pain became more or less constant, whereas it had previously been intermittent.  The symptoms now have progressed to the point her pain is constant and it does not make any difference whether she works or not.  The employee had associated her pain with activity, both at work and in her home.


In support of her claim, the employee presented evidence from Robert Lipke, M.D., Robert Fu, M.D., and Anne Redfern, M.D. Dr. Lipke said he believed the employee's condition was work‑related.  He said his opinion was based on his knowledge that it was "generally accepted that carpal tunnel syndrome could be caused by working conditions." He was not familiar with the employee's specific working conditions.  Nor was he familiar with any scientific research or publications which supported his conclusions.


Dr. Fu is a physical medicine specialist who operates a machine used to diagnose carpal tunnel syndrome.  In his first deposition, he cited no scientific research or other authority in support of the proposition that the claimant's carpal tunnel syndrome was work‑related.  In his second deposition, he referred to articles which orthopedic hand specialist Dean Louis, M.D., had provided him but he had no personal knowledge regarding the articles or the methods used in studies to which they referred.  He agreed the parties should contact "the experts" on the scientific issues relating to causation.


Dr. Redfern wrote a letter in which she indicated that the employee's condition was work‑related.  Nevertheless, her letter does not establish that she has any detailed information regarding the nature of the employee's work, and she cited no scientific authority for her position.


The defendant relies on the testimony of hand surgeon Peter Nathan, M.D., who has done research, published numerous articles and presented papers throughout the world on hand surgery in general and carpal tunnel syndrome in particular.  The opinions he offered were based upon his own scientific research as well as research by others.


Dr. Nathan testified that he had examined the claimant and did detailed nerve studies.  This drew him to the conclusion that the claimant had severe carpal tunnel syndrome.  He said that the carpal tunnel syndrome is a progressive disease which will continue to get worse, irrespective of activity.


He explained his research regarding carpal tunnel syndrome, indicating that he had examined a large population of people and did follow up studies of those people to determine what risk factors could be associated with carpal tunnel syndrome and the underlying disease process which gives rise to the syndrome.  He said that the people examined were divided into numerous job classifications from heavy labor to light duty.  This research resulted in a finding that there was no statistical correlation between the type of job duties someone had and the extent of their carpal tunnel disease.  He said that the only statistical correlation was with respect to age.


He concluded, as a result of his studies, that the aging process is responsible for the development and worsening of carpal tunnel disease and carpal tunnel syndrome.  Because there was no statistical correlation between the type of work people were performing and the extent of their disease, he concluded that work activities could not be deemed a substantial factor in bringing about carpal tunnel syndrome.


Dr. Nathan does not believe that the employee's condition was caused or worsened by her employment at the Municipality.  He based his opinion upon his own research, upon his evaluation of the employee and upon his knowledge of her job responsibilities which included review of her work activities as depicted in a video tape which was introduced into evidence at hearing by the defendant.  That film showed work activities which the employee performed after September of 1986.


Dr. Nathan's opinion also was based upon his knowledge of repetitive motion.  He said the employee's job activities did not involve repetitive bending of the wrist.  He said that those who believe that repetitive motion is responsible for the condition support their position by pointing to activities which involve repetitive bending at the wrist.


Dr. Nathan also testified that Dr. Lipke's opinion that repetitive motion causes tendonitis, which in turn causes carpal tunnel syndrome, is a flawed theory.  This opinion is based on Dr. Nathan's research regarding inflammation of tendons in carpal tunnel patients.  That research reveals no inflammation in pathological evaluation of synovial tissue.


Dr. Nathan also pointed out that repetitive wrist movement, if the employee had been involved in that, would not have affected the nerve in the area where the slowing occurs.  He said the slowing occurs at the far end of the carpal tunnel, several centimeters away from the wrist joint which is bending.  Thus, Dr. Nathan concluded that it makes little sense to argue that bending at the wrist is responsible for carpal tunnel syndrome.


Dr. Nathan said that he had evidence suggesting something else was occurring in the employee's system which caused her carpal tunnel syndrome.  He pointed to a slowing of the ulnar nerve at the elbow.  He said that the slowing of that nerve, like the slowing of the median nerve, could be attributed to something occurring within the employee's system rather that some outward mechanism.  He said the ulnar nerve slowing could not be attributed to the claimant's work because there was nothing about her work that would put pressure on the tunnel through which the ulnar nerve passes at the elbow.


Dr. Nathan explained that his electrodiagnostic studies were far more detailed than those used by Dr. Fu.  He said this explains why Dr. Fu could not find evidence of slowing of the ulnar nerve.  Dr. Nathan, in his deposition, said that when his office did the electrodiagnostic test which was performed by Dr. Fu, in the same manner as Dr. Fu, the ulnar nerve appeared normal.  When he did the more detailed study, however, he found the ulnar nerve was actually abnormal.


Dr. Nathan agreed that Dr. Lipke and Dr. Fu undoubtedly had been trained to believe that carpal tunnel syndrome was work‑related.  He said they probably had come in contact with reports which indicated that there was some connection between work activities and carpal tunnel syndrome.  Dr. Nathan said that any such reports, however, are merely clinical observations or studies that are flawed for one reason or another.  For example, they may not have been based upon a large population sample.


Dr. Nathan's believes the employee"s symptom level and her disease level are the same now as they would have been if she had never worked at the Municipality.  He said that activity and inactivity can result in a decrease of oxygen supply to a nerve which could result in trigger symptoms.  This, he said, would be a transient symptom and would not cause any permanent damage, increase the disease process or lead to a permanent worsening of symptoms.  He said the employee's problem has persisted because this is a progressive disease process and not because of any work activities.  At the hearing he testified:

My specific statement is that work activity is not a significant factor in the initiation, or an acceleration, or aggravation of a disease process which must be present for one to experience or suffer the carpal tunnel syndrome, the clinical condition.


After the hearing, Dr. Fu was redeposed for the limited purpose of supplying copies of journal articles which supported his opinion that occupational activity can contribute to carpal tunnel syndrome.  Included in the journal materials was a letter from Dr. Nathan to the Journal of the American Medical Association, printed in the January 12, 1990 issue, and a reply from five individuals including three medical doctors.  The reply states it is firmly established that repetitive, forceful or awkward hand movements increases the risk of carpal tunnel syndrome.  Also attached to Dr. Fu’s deposition are over 150 pages of articles from the Journal of Hand Surgery which consistently state that there exists a strong association between carpal tunnel syndrome and the repetitiveness and forcefulness of work.  Dr. Fu indicated that his belief that work‑related activity can contribute to carpal tunnel syndrome is in the mainstream of medical opinion; he said Dr. Nathan's assertions are on the "fringe" of medical opinion.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Compensability


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employee asserts that this is a "claim for an aggravation or acceleration of an underlying condition." She asserts that her underlying condition, disease of the median nerve, was made symptomatic as a result of her employment.  Nevertheless, mere proof that a preexisting condition has been aggravated or accelerated is insufficient to establish entitlement to benefits under the Alaska Workers' Compensation Act.  As the court pointed out in United Asphalt and Paving v. Smith, 660 P.2d 445 (Alaska 1983), working conditions will not be deemed the legal cause of a medical problem unless the aggravation also constituted a substantial factor in bringing about the disability and need for medical treatment. See also Delaney v. Alaska Airlines, 693 P.2d 859, 862 (Alaska 1985), Jones v. AWCB, 600 P.2d 738 (Alaska 1979).


In short, the employee's alleged aggravation at work only will be deemed a legal cause of her carpal tunnel syndrome if she can demonstrate that the aggravation is a "substantial factor" in bringing about her disability and need for treatment.  To be deemed a substantial factor, it must be shown that the injury is such that reasonable minds would consider it a causative factor in bringing about the disability or need for treatment.  In other words, it must be shown that the disability and need for treatment would not have occurred,"but for" the injury.  State v. Abbott, 498 P.2d 712, 727 (Alaska 1972); Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).


We have reviewed all the evidence in this case.  Assuming Dr. Nathan's testimony overcomes the presumption of compensability, we find the employee has proven her claim of compensability by a preponderance of the evidence.  We base this conclusion on the testimony of the employee and the exhibits she identified.  We find she was required in the regular course of her work‑related duties to type and pick up and carry ledgers and binders.  We find this work was repetitive and that force was required to pick up an carry the ledgers and binders.  We find that, although her job duties did not change before 1986, the cumulative effect if the work aggravated her condition so that it became a substantial factor in her eventual inability to perform the job requirements.


We also base our conclusion of compensability on the testimony and evidence presented by Drs.  Lipke, Fu and Redfern.  We particularly rely on the evidence submitted by Dr. Fu which indicates repetitive, forceful and awkward hard movements increases the risk of carpal tunnel syndrome.  We believe this conclusion is consistent with the "mainstream" of modern medical opinion.  In summary, we find the repetitive and forceful hand movements of the employee at her job site aggravated her condition so as to become a substantial factor in causing her carpal tunnel syndrome and her resulting inability to work.

II. Attorney Fees and Costs


We have found this claim is compensable.  The employee has retained the services of attorney Croft in the successful prosecution of her claim.  Mr. Croft has filed an affidavit stating his actual hours worked and hourly fee charged in the presentation of this case.  The time spent on this case totals 59 hours worked by Mr. Croft and 14.5 hours by his paralegal.  Mr. Croft is billing at $175.00 per hour and his paralegal is billing at $75.00 per hour.


Mr. Croft did not say whether he seeks statutory minimum attorney fees under AS 23.30.145(a) or reasonable attorney fees under section 145(b), In any event, we find the employee shall be paid, at least, statutory minimum attorney fees.  If Mr. Croft finds statutory minimum fees are insufficient, he may be paid reasonable attorney fees.


We have reviewed the nature, length and complexity of the case and the benefits received.  The nature of this claim relates to the employee's medical condition and its compensability.  Mr. Croft has represented the employee since January 18, 1989.  The issues are moderately complex.  The employee has been awarded nearly all the benefits requested.  We find a reasonable fee may be paid on all hours billed, at the rate of $140.00 per hour for Mr. Croft's time and $60.00 per hour for the time spent by his paralegal.  At Mr. Croft's request, the defendant shall pay this amount.  Credit shall be given for statutory fees already paid.

ORDER
1. The employee's claim is compensable.  Accordingly, the defendants shall pay the appropriate workers compensation benefits.

2. The defendants shall pay the employee's statutory minimum attorney fees or reasonable attorney fees consistently with this decision.


DATED at Fairbanks, Alaska, this 22nd day of June, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred Brown
Fred G. Brown , Designated Chairman

/s/ Richard Whitbeck
Richard Whitbeck, Member

unavailable for signature

Harriet Lawlor, Member

FGB/

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mary Devoue, employee/applicant; v. Municipality of Anchorage, (self insured) employer/defendant; Case No. 8726579; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 22nd day of June, 1990.
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