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This request for approval of an agreed settlement was heard at Anchorage, Alaska, on May 16, 1990.  Employee was not present, but participated by telephone.  He was represented by attorney Tim McMillan.  Defendants were represented by attorney Deirdre Ford.  At the end of the hearing, we orally announced our decision not to approve the agreed settlement.  We told the parties a written decision would be provided upon request.  On June 14, 1990, we received Employee's request for a written decision.

ISSUE

Is the proposed agreed settlement in Employee's best interest?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee sustained an injury in the course and scope of his employment on August 9, 1978.  He Suffered injuries to his hand and his right knee.  He was working as welder and was 49 years old at the time of the injury.


He was unable to work after the injury.  He reported the injury, and Defendants voluntarily began paying temporary total disability (TTD) benefits.  After a few months of conservative care for his right knee, an arthrotomy and excision of the right medial meniscus was performed on November 1, 1978.  His recovery was complicated by delirium tremens, apparently as the result of withdrawal of narcotics. (Frost February 7, 1979 Discharge Summary).  John Mues was called in for a consultation and reported that Employee had a history of alcoholism and heavy use of pain medications. Dr. Mues stated Employee has an "addiction prone personality type and what appears to be a rather low pain threshold."  (Mues November 5, 1978 Consultation Report).


Employee continued to have problems with his right knee.  In January 1979, he saw Hal Green, M.D., complaining of knee pain, abdominal pain, and left knee pain from favoring his right knee.


In March 1979 he had surgery on his right knee including an arthrotomy, patelloplasty, subtotal synovectomy, chondroplasty of the medial femoral condyle with removal of a peripheral osteophyte, excision of a remaining fragment of the medial meniscus, and major ligament reconstruction of the posterior medial and anterior aspects of the knee joint.  The doctor noted marked chondromalacia in the knee. (Scholz 3‑25‑79 Dismissal).


In June 1979, Employee's complaints of symptoms in his left knee increased.  In September 1979 he saw Scott Linder, M.D., for complaints of bilateral knee pain.  Dr. Linder reported:

I believe that the symptoms that this man is having are related to the severe degenerative arthritis of both knees.  It would appear in retrospect that he was able to compensate for these arthritic changes until the tear of the meniscus which simply was more of an aggravation than his knees could handle and hence both have now become symptomatic.  (Linder September 24, 1979 report).

Dr. Linder continued to see Employee, and in a later report stated:

X‑rays have shown significant degenerative changes bilaterally. . . . The medial compartment of both knees is eroded but is far more pronounced on the left knee. . . . Evidently, another orthopaedic surgeon has recommended bilateral total knee replacements....... Although his right knee complaints remain quite severe, I feel this is largely because of severe problems of the left knee.  The right knee has undergone two major surgical procedures within the last year and it seems he has not been greatly helped. (Linder October 2, 1979 report).


Dr. Linder performed arthroscopic surgery on Employee's left knee.  In his October 9, 1979, chart notes Dr. Linder stated that he had "long term arthritic changes which have been aggravated by his recent accident."  He rated Employee's permanent partial impairment at 32 percent of each leg.


On October 30, 1979, Dr. Linder performed surgery on Employee's left knee consisting of an arthrotomy, removal of loose bodies, partial chondrectomy and drilling of the medial femoral condyle and medial tibial plateau, and patelloplasty.  Dr. Linder again noted the severe degenerative arthritic changes in both knees.


In December 1979, Employee was admitted to Alaska Hospital for his "alcohol and drug abuse, multiple minor injuries including facial lacerations, multiple contusions about body, superficial scratches and abrasions about left knee, multiple cigarette burns on arms, bronchitis, old compression fracture of T‑12, severe depression and paranoia."  (In‑Patient Face Sheet).


In January 1980 he was treated for swelling in the left knee.  A biopsy showed "chronic inflammation and fibrosis with giant cell reaction and foreign body material."  His final discharge diagnosis was "traumatic synovitis with recurrent effusion, chondromalacia. (Scholz Final Summary, January 30, 1980).


In April 1980, Employee saw Declan Nolan, M.D., who stated that Employee had three options:

stay on aspirin and use a crutch for the remainder of his life and possibly go to two crutches within the next year.  Two, the surgical option of tibial osteotomy . . . it would be expected to give him 5 to 8 years of significant relief . . . Three, total knee reconstruction . . . he certainly has enough trouble to warrant this.

 (Nolan April 14, 1980 chart note).


On April 25, 1980, Employee was seen at the Providence Hospital Emergency Room.  He had fallen on his left knee the evening before.  A contusion and swelling was noted.  He was immobilized, given
crutches and Darvocet.  He was told to see Dr. Nolan.  (April 25, 1980 Emergency Room Chart).


On August 31, 1980, Employee came to Providence Hospital Emergency Room complaining of being light‑headed, weak, shaky and confused.  He had severe pain in the left knee.  Dr. Whaley

reported:

He had fallen earlier in the day, striking between the patella and the anterior tibial tubercle approximately, and possibly falling on the bent [sic], catching his weight on the bent leg which may have given away since the knee was partially ankylosed from previous trauma and surgery. . . . The knees [sic] shows local tenderness over the lower edge of the patella and between there and the tibial plateau, there is no gross effusion.  The patella does ride high on the femoral condyles, however . . . and I am not sure whether this was preexistent [sic] or just since his recent injury.

(Whaley History, Physical Examination August 31, 1980).


In that same report, under "Impression" Dr. Whaley stated "Probably toxic state due to acute and chronic alcoholism.  Injury to the left knee following a previous deterioration and surgery. . .  Rule out acute myocardial infarction, toxic myocarditis, torn patellar tendon."


In October 1980, the parties agreed to settle Employee's claim for further disability benefits and vocational rehabilitation benefits.  Employee received a lump sum payment of $30,000 in release of all future benefits except medical expenses.  This agreement was approved by the Board on October 6, 1980.


Employee returned to Dr. Nolan in early 1981 saying he had good and bad periods.  Because he had gotten relief from a previous steroid injection, Employee asked for another steroid injection.  Dr. Nolan refused to provide the injection because he did not believe it was appropriate.  Dr. Nolan stated that  "if Dr. Whaley feels that he's overcome his cardiomyopathy and alcohol problems we will then consider the possibility of knee reconstruction."  (Nolan February 3, 1981 report).


In May 1981 Employee was involved in a car accident.  After the accident he suffered severe headaches, decreased right upper extremity and hand grip, left upper extremity numbness and weakness, and a stiff neck. (Fu June 30, 1981 letter).  Apparently he was involved in another car accident in June of 1981 which exacerbated his symptoms.  Studies indicated a right CS and left C6 radiculopathy (James September 1, 1981, Consultation Report).


Employee was involved in another auto accident on December 24, 1981.  The Providence Hospital Emergency Room chart notes of December 25, 1981, under "nurses notes" states:  "Was involved in auto accident yesterday.  Now c/o headaches and hot flashes." Cervical x‑rays were taken and he was given a cervical collar.  He was admitted to be seen by Lawrence Dempsey, M.D.


According to history taken by Dr. Dempsey, Employee was struck on the right side of his pick‑up, and he

was thrown about a little while he tried to keep his King Cab Datsun upright. His welding gear helped absorb some of the momentum. . . . He developed headache from the occipital area forward and pains in both shoulders.  He has had both of these symptoms before, related to his neck problem.  He was operated on for his ulnar nerves as well as C7 roots and has longstanding sensory and motor deficits of his hands.

(Dempsey December 26, 1981 History, Physical Examination).


In the same report, under "Extremities," the only thing Dr. Dempsey stated was: "Reveals a left medial meniscus scar."  Under "Impression" Dr. Dempsey stated, "Cervical strain.  Status post anterior cervical fusion."


On March 22, 1982, J. Paul Dittrich, M.D., performed a valgus closing wedge osteotomy of the left upper tibia. (Providence Hospital March 23, 1982 Operative Report).


According to the proposed settlement agreement, Employee slipped and fell in December 1982 and "further aggravated and traumatized his left knee."  We are unable to locate any medical records in our file relating to this incidence.


Apparently Employee was involved in a motor vehicle accident on December 11, 1983.  Alex Fernandes, M.D., Employee's attending physician beginning in April 1984, believed his left knee "very likely suffered aggravating symptoms" from the auto accident in which he was hit broadside. (Fernandes November 28, 1984 letter).


In August 1984 Employee was examined at the West Texas Hospital by R.D. Rosen, M.D., for his left knee pain.  Dr. Rosen reported that Employee had a

tibial osteotomy 3 years ago. . . . Patient was advised that it was a temporary procedure and more than likely he would require joint replacement. . . . At this time he is to be considered at least mildly addicted to Tylenol and Percodan.  He is admitted at this time for evaluation for joint replacement.

(Rosen August 2, 1984 History and Physical Examination).


On August 6, 1984, Dr. Fernandes performed a left total knee replacement. (Operative Record).  A Radiologic Consultation Report dates November 27, 1984 states in part:

The distal femur prosthesis is unchanged and appears stable.  However a lucent line is developing between the tibial prosthesis and the cement and bone . . . . Also, the single anterior screw appears to have withdrawn slightly.  These finding are consistent with instability and looseness of the proximal tibial prosthesis segment.


Additional surgery was performed on Employee's left knee on December 4, 1984, by Dr. Fernandes.  He noted there was obvious laxity of both the medial and lateral collateral ligaments. (Operative Record December 4, 1984).


In January 1985 Employee began consulting G.S. Gill, M.D., for swelling in the left knee. (Fernandes January 15, 1985 chart note).  Dr. Gill's chart note for a February 4, 1985, visit states, "I feel that this patient has a rather significant problem of the knee, especially if there is an infection.  After seven operations there is a fair amount of devascularization in and around the knee.”


On February 20, 1985, Employee was again seen by Dr. Gill who stated in part:  "if his knee does not respond to the treatment outlined in my previous dictations then it might culminate in above‑the‑knee amputation."


On March 29, 1985, Employee filed a claim for further benefits and seeking to set aside the agreed settlement that had been approved in 1980.


Defendants disputed the work‑relatedness of the left knee condition.  They allege that they were unaware of the multiple injuries to the left knee.  They also contend the left knee problems are the result of degenerative arthritis which he suffered before the 1978 injury, and that any disability from the injury has resolved.


On April 16, 1985, Dr. Gill performed a compression arthrodesis and bone grafting of the fused left knee. (Operative Notes).


We have an Emergency Room Record for an admission on November 29, 1985, which states that Employee had been in a motor vehicle accident about 20 minutes before arrival.  He was uncooperative.  He "arrived on back board, cervical collar on."  It appears x‑rays were taken consisting of "skull series, C‑8 series, L[eft] ribs, C x R and l[umbar] spine." The doctor's notes of his examination are illegible.


Dr. Gill reported in a letter dated December 9, 1985


Mr. Martin has been under my care since January 30th of 1985 . . . . The prosthesis was removed and subsequently the knee debrided. . . . Subsequently after another debridement, a fusion of the knee was attempted with a compression clamp technique.  The fusion did not take place.


The patient now essentially has a slight motion in the knee but it apparently is felt to be stable....... All of his problems began on August 9, 1978. . . . 


To recapitulate: The patient apparently had injury to his knee on the date mentioned above.  Following that injury, he had undergone several procedures on his knee but all of those apparently had stemmed from the injury suffered on August 9th, 1978.


On January 29, 1986, Dr. Fernandes wrote a letter to Employee's attorney in which he discussed Employee's problems and ended by saying:  "I hope that the above will help to clarify some of the misunderstanding that has resulted from his primary injury and subsequent episodes that have merely aggravated his symptoms."


On February 22, 1986, Robert A. Peinert, M.D., examined Employee in connection with possibly inserting a new prosthesis in the left knee.  Dr. Peinert noted that Employee's fusion attempt was complicated by a pseudoarthrosis. (February 22, 1986 Discharge Summary).  Employee was treated in February, March, and April 1986, for debridement of the infected pseudoarthrosis of the left knee.  On June 19, 1986, a hinged knee prosthesis was implanted.  (Discharge Summary June 19, 1986).


We have no records of doctor's visits for knee problems between the June 19, 1986 knee prosthesis surgery and a February 12, 1990, report by Dr. Fernandes for an evaluation done on February 51 1990.  We do have a May 18, 1989 letter from Michael T. Balch, M.D., who specializes in internal medicine, stating that Employee has been under his care since August 1986.


In his February 12, 1990, report Dr. Fernandes noted that Employee has an obvious leg length discrepancy on the left side by just under one inch.  There was no effusion.  There was a mild degree of medial collateral ligament laxity, but the ligament was stable.  Dr. Fernandes noted that Employee needed a lift for the left shoe, and needs to build up his quadriceps to maintain the status quo.  He also stated:  "There appears to be no undue problems with the right knee at the present time." Dr. Fernandes prognosis was: "Hopefully he won't require any further surgeries on either of the knees at least certainly not in the near future."


The parties have submitted three different proposed settlement agreements in the past year, and we have refused to approve any of them.  All the proposed settlements require Employee to waive his right to future medical benefits.  The most recent settlement agreement and the one for which we held the May 16, 1990, hearing would pay Employee $45,000.  Of this amount, $37,500 would be paid upon approval of the settlement and $7,500 would be held in trust to pay medical expenses until August 1991.  At that time, any remaining sum would he paid directly to Employee.


The settlement document states in part:


After approval of the C&R, between May of 1981 and December of 1983, Mr. Martin was involved in at least three automobile accidents as well as one slip and fall accident which resulted in additional left knee injuries.  He underwent varicose [sic] left knee surgeries during this time period.


On March 29, 1985, Gil Johnson, Esq., filed a new Application for Adjustment of Claim on behalf of Mr. Martin, asserting that he was due benefits, specifically TTD and medical costs.  On further inquiry, it was also discovered that Mr. Martin wished to have his earlier C&R overturned, because he believed that he had not been paid enough at that time.


The employer and carrier have contended that the C&R approved by the Board on October 6, 1980 is binding, and that they had paid medical costs for operations to the left knee prior to the discovery of multiple traumas to that knee.  The employer and carrier dispute the work‑relatedness of the left knee injury to the original accident and contest payment of those medical costs incurred after approval of the C&R on October 6, 1980.  The employer and carrier also contend that the main reason for the initial left knee surgery, and subsequent repairs thereto, is the severe degenerative arthritis from which Mr. Martin was suffering from prior to the accident in question and that any disability from his work injury has resolved.


. . . .


There is a bona fide dispute between the parties.  It is the position of the employee that he did not receive enough compensation from the Board‑approved C&R of October 6, 1980, and therefore, wants to set it aside or to have additional compensation paid.  Moreover, the employee feels that his 1978 injury is the cause of all the subsequent surgeries to his left knee, and as such, he has sought compensation for all the medical costs incurred in treating both knees.


On the other hand, the employer and carrier assert that pursuant to the valid and enforceable C&R, a substantial sum of money ($30,000) was paid to Mr. Martin in 1980 for the release of all liability for compensation, excluding medical expenses . . . .


The employer further contends that all surgical and medical treatment to Mr. Martin's left knee has resulted from severe degenerative arthritis, from trauma received in multiple automobile accidents, and from several slip and falls occurring while Mr. Martin was intoxicated.  Also, the medical payments for which Mr. Martin wishes reimbursement occurred more than two years after the date of injury and are, therefore, barred under AS 23.30.095.


The employer and carrier further contend that Mr. Martin's left knee became symptomatic due to the multiple traumas suffered in Texas and Alaska which were non‑work related.  Therefor, the employer and carrier dispute the work‑relatedness of the left knee injury and subsequent medical attention.  The recent independent evaluation requested by the Board is attached.  Additional surgery is not anticipated.


At the hearing Employee testified he cannot afford to present his case at a hearing.  He testified he has a $5,000.00 cardiologist's bill to pay.  He receives benefits from the Social Security Administration (SSA).  He has not contacted the SSA to find out if this settlement, if approved, would have any effect upon his SSA benefits.


Employee also testified he cannot go to a hearing because he is concerned about traveling and the effect it would have on his heart condition.


Employee said he has been careful about being active because he knows he could wear out his knee and require another replacement‑surgery.  He said that if we would approve the settlement agreement he would use $18,000 to $19,000 to pay off the mortgage on his house.  He would build a jewelry workshop as well.


Employee's wife, Mary Lou Martin, also testified at the hearing.  She works for the City of Whiteface, Texas, and has done so for twenty years.  She plans to retire in 1993.  She covers Employee under her group health insurance.  In addition to the group health insurance plan, they have purchased a private insurance plan that pays a certain amount each day that Employee is hospitalized.


Mrs. Martin had submitted a letter in July 1989 in connection with a previous proposed agreed settlement. la that letter she stated:


We turn in Medicare first and then my insurance picks up, but we generally still have to pay some because no insurance company ever pays it all, but be sure that I will keep Don as my dependent because he could never pass a physical for new insurance, plus his age, 60, would make it hard for us to find another insurance to carry him.


Mrs. Martin had not consulted the SSA either to find out what effect the proposed settlement would have on Employee's SSA benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order of award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.

(Emphasis added).


Because there is no "applicable schedule in this chapter for medical care, and because "compensation" and "medical and related benefits" are defined separately under AS 23.30.265, it is questionable whether the legislature intended to give us the authority to approve the release of medical benefits.


However, we have assumed such authority and have adopted 8 AAC 45.160(a), (d), and (e) which provide:


(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.


. . . .


(d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved.  Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.


(a) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.  In addition lump‑sum settlements of board‑ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump sum settlement is in the, employee's best interests.

(Emphasis added).


Regarding settlements, Professor Larson recommends:


Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social‑protection character of the compensation system.  If one thinks of a compensation claims as a private, personal, adversary money claim against the particular employer and his insurance carrier, one will go on to conclude, as the Kansas court did, that "workmen are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth.”  What this overlooks is that the entire compensation system has been set up and paid for, not by the parties, but by the public.  The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims of industry thrown on private charity or public relief.  To this end, the public has enacted into law a scale of benefits that will forestall such destitution.  It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden.  The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.


. . . .


As against this, it is often argued that to permit compromises will enable claimants to get at least something in the many controversial cases where there is serious doubt whether fundamental conditions of liability can be established. But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compensation claims get full compensation.  If there is doubt about the compensability of the claim, the solution is not to send the claimant away half‑compensated; but to let the Compensation Board decide the issue.  This is the Board's job.

 (Emphasis added).   A. Larson, Workmen's Compensation Law Section 82.41 ‑ 82.42, pp. 15‑564 to 15‑567 (1983).


Concerning what should be included in a release Professor Larson states:

This strictness is well justified, since it is difficult to imagine why it should ever be in the best interests of a claimant to bargain away his right to future medical treatment for a lump sum.  After all, how can unknown future medical costs be subjected to commutation on an actuarial basis?  It is significant that the Council of State Government's draft compensation law does not permit even its strictly controlled application of lump‑summing to be applied to medical benefits.

Id. at Section 82.59, pp. 15‑571 to 15‑572.


While settlements are favored in the tort system, that is not the case in the workers' compensation system.  However, even though settlements are not favored and should be strictly controlled, we approve a large number of settlements.  For example, in fiscal year 1989 we received over 1,000 agreed settlements. in that fiscal year we approved 1,093 agreed settlements.  On an initial review of the over 1,000 settlements, only 298 were denied.
  Thus the vast majority of these agreed settlements are approved.


One of the problems that has been noted with the workers, compensation system is the concerted efforts by the parties to settle cases.  Professor Larson states:

[P]ractically everyone associated with the system has an incentive‑‑at least a highly visible short‑term incentive‑‑to resort to lump‑summing.  The employer and the carrier are glad to get the case off their books once and for all.  The claimant is dazzled by the vision of perhaps the largest sum of money he has ever seen in one piece.  The claimant’s lawyer finds it much more convenient to get his full fee promptly out of a lump sum than protractedly out of small weekly payments.  The claimant's doctor and his other creditors and his wife and family all typically line up on the side of encouraging a lump‑sum settlement.  Who then is to hold the line against turning the entire income protection system into a mere mechanism for handing over case damages as retribution for industrial injury?  It should be the administrator, but even he all too often is relieved to get the case completely removed from his docket.  With all these pressures pushing in the direction of lump‑summing, it is perhaps surprising that the practice has not become even more prevalent than it already has.

The only solution lies in conscientious administration, with unrelenting insistence that lump‑summing be restricted to those exceptional cases in which it can be demonstrated that the purpose of the Act will be best served by a lump‑sum award. . . .

Id. at Section 82.71, pp. 15‑595 to 15‑596.


Although not directly on point, the court's recent decision in Clark v. municipality of Anchorage, 777 P.2d 1159, (Alaska 1989), suggests that the court would agree with Professor Larson's view.

We note that some courts treat releases of this type differently than they would a simple release of tort liability.  See e.g., Johnson v. Workmen's Compensation Appeals Bd., 2 Cal. 3d 964, 88 Cal.  Rptr. 202, 207, 471 P‑2d 1002, 1007 (1970); Chavez v. Industrial Accident Comm’n, 49 Cal. 2d 701, 321 P.2d 449 (1958).

In Johnson at 1007 the California Supreme Court stated:

Petitioner's argument fails because of the significant difference in legal effect between a release of tort liability and a release of workmen's compensation liability.  A tort release is effective upon execution, but a compromise and release of workmen's compensation liability is invalid until approved by the workmen's compensation appeals board.  (Citation omitted).  California Administrative Code, Title 8, Section 10882, provides that:  "The Appeals Board or referee will inquire into the accuracy of all compromises and release agreements and may. . . . set the matter for hearing to take evidence when necessary to determine whether the agreement should be approved, or disapproved . . . " This inquiry by the referee should carry out the legislative objective of "protecting workmen who might agree to unfortunate compromises because of economic pressure or lack of competent advice." (Chavez v. Industrial Acc. Com. . . . ) These safeguards against improvident releases place a workmen's compensation release upon a higher plane than a private contractual release; it is a judgment with the "same force and effect as an award made after a full hearing."


Given this framework, we conclude that we must have clear and convincing evidence at the time we consider a proposed agreed settlement to overcome the presumption that waiver of all benefits, especially future medical care, does not appear to be in the employee's best interest.  Judging the adequacy and the employee's best interest when an agreed settlement provides for the release of future medical benefits is difficult because of the numerous unknowns associated with future medical care.  This case is especially troubling because Dr. Fernandes' February 1990 letter says "hopefully" further surgery will not be needed.  We find this too speculative to conclude that further surgery will not be necessary.  Furthermore, even if we were not faced with the question about further surgery, there is no evidence that supports the proposed arrangement as adequate or appropriate and thus in Employee's best interest.


Another troubling aspect of this case is the fact that Employee clearly had a compensable injury to his right knee.  Although he has not had difficulty with his right knee in some time, our experience with similar injuries leads us to conclude problems could arise at any time.  We find little justification for the release of future medical benefits relating to Employee's right knee injury.


Defendants assert that Employee's left knee problems are due to non work‑related factors However, there is little evidence to support their position.  Employee has had several subsequent incidents, but his treating physicians still attribute his problems to the effects of the 1978 injury.


We acknowledge we are missing one emergency room report from December 1982, and this could make a difference in our opinion.  Defendants allege the incident involved a slip and fall which "aggravated and traumatized his left knee."  We are unable to assess the accuracy of this statement ourselves.  We are troubled relying upon Defendants' characterization because, in describing other incidents, important facts were omitted or the characterization was not entirely consistent with the report.


Because the evidence is not in our record to support Defendants' assertions about the left knee, we cannot make a finding that Defendants would be likely to prevail if the case was heard at this time.


Another reason for not approving the settlement is the philosophy stated by Professor Larson.  If Employee is entitled to benefits he should get the whole loaf and not half the loaf.  Employee argue he has insurance that will pay for his expenses.  This may be true now, but it appears the insurance is a result of his marriage.  Therefore, his coverage is dependent on his wife remaining alive, Employee remaining married, his wife's continued election to cover him, and her continued employment or ability to obtain insurance.  Furthermore, as his wife pointed out, her insurance does not pay for everything.  If Employee's condition is compensable, Defendants would pay for all treatment unlike her insurance.  We find Mrs. Martin's July 1989, letter provides more justification for denying approval of the release of future medical care.


In addition, there is the unknown of the effect of the approval of the settlement upon Employee's benefits from the SSA.  We are aware that in other cases, a workers’ compensation lumpsum settlement has meant a termination or reduction in SSA benefits.


Defendants contend Employee's claim for medical treatment is barred by AS 23.30.095.  We hesitate to delve too deeply into this issue when we do not have all the evidence and the Parties have not briefed or argued the issue.  We do note that AS 23.30.095(a) permits us to provide medical care at the employer's expense if it is for the process of recovery.  We have previously noted that courts reviewing our decisions on continuing medical care have appeared "to disregard 'the process of recovery,' and instead focus[ed] on what is reasonable and necessary treatment for the particular injury." Luhrs V. Alaska International Air, Inc., AWCB Decision No. 90‑0029 (February 20, 1990).  If this is the appropriate standard, and if Employee's left knee condition is compensable, it appears we are likely to require Defendants to continue to provide reasonable an necessary medical care.


Employee also cited his financial situation as justification for approving the settlement.  If anything, under Professor Larson's philosophy, this would be a reason to deny approval.  We recognize litigation is not cheap, but on the other hand, neither is medical care especially when it involves replacement of a prothesis.  Furthermore, Employee's testimony on his financial situation is difficult to reconcile with the other testimony we heard about this wife's work and his plans for the use of the proceeds if we approve the settlement.


In addition, we note that if Employee succeed in his claim, his medical benefits would be paid by Defendants.  On the other hand, if we approve the settlement, the lump sum amount will be available to creditors.  Given Employee's past history of substance abuse and automobile accidents, his lump sum settlement could be used to satisfy a judgement if he was at fault in an auto accident rather than pay for his medical care.


Finally, Employee testified that he has a heart condition and he does not want to travel to attend a hearing on the merits.  We pointed out at the time of the hearing that it is possible that he could participate telephonically or a video deposition could be taken which would avoid the need for him to travel.  We do not find his difficulty in traveling to be justification to approve the settlement.


We recognize that there are disputes over certain past medical expenses.  It may be in Employee's best interest to settle those disputes.  Considering the amount of the settlement and the past medical expenses, it appears that a fair amount of the settlement is being paid because of the dispute over Employee's request to set aside the previous approved settlement of all his disability benefits.  Again, we acknowledge that a settlement of this issue may be in Employee's best interest.  However, it appears to us that the parties have taken disputes that may be appropriate to settle and combined them with the waiver of future medical benefits, a claim that is not appropriate to settle by a lump‑sum payment.


In conclusion, given Professor Larson's directives and the evidence in this case, we conclude approval of the lump‑sum settlement is not in Employee's best interest.

ORDER

The request for approval of an agreed settlement is denied.


DATED at Anchorage, Alaska this 26th day of  June, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Darrell Smith
Darrell Smith, Member

/s/ Richard Whitbeck
Richard Whitbeck, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald B. Martin , employee/applicant, v. Kimbrell Welding Services, employer, and Providence Washington Insurance Group, insurer/defendants; Case No. 8101727; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of June  1990.

Clerk

SNO

� Of the 298 denied settlements, some of them may have ultimately been approved after we received additional information or after modification.  Therefore, they would actually be a part of the 1,093 that were approved as we do not keep track of the approvals on the basis of whether the approval followed the first review or a subsequent review of the proposed agreements.


� For example, the settlement document states at page 7:  "On May 13, 1981, July 25, 1981, and again on December 24, 1981, Mr. Martin sustained injuries in three separate automobile accidents, which caused additional injury to both his knees but especially to his left knee." The agreement then cites to Dr. Fu’s June 30, 1981, report and the Providence Hospital Emergency Room chart for December 25, 1981.  However, all the reports in our record for these incidents reflect complaints of problems in and treatment for the cervical area, upper extremities, headaches and hot flashes.  There is no indication that Employee's left knee condition was affected.


� Of course, we recognize the fact that Defendants may be able to develop evidence that would lead to a different finding if the claim was heard.  However, at this time, we have to base our decision on the evidence available to us.  With the benefit of hindsight and after a hearing on the merits, we might review this decision and see that we would have reached a different conclusion if we had had all the evidence before us when we considered the proposed settlement.  However, in acting on the proposed agreement now, we must make a decision supported by substantial evidence.  We find the record lacks substantial evidence to Support Defendants' position.





