ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

THOMAS CRESS,
)



)


Employee,
)
DECISION AND ORDER



)
AWCB Case No. 8100413


v.
)
AWCB Decision No. 90-0147



)

STATE OF ALASKA,
)
Filed with AWCB Anchorage

(self‑insured)

)
June 29, 1990



)


Employer,
)


Defendant.
)



)


On June 1, 1990 we heard this matter under AS 23.30.155(o) in Anchorage.  The employer was represented by attorney Richard Waller.  We closed the record after completion of the hearing.

ISSUE

Under AS 23.30.155(o), did the employer frivolously or unfairly controvert compensation due under the Alaska Workers' Compensation Act (Act)?

CASE SUMMARY

This matter was forwarded to us by the Division of Workers' Compensation (Division) for a determination under AS 23.30.155(o).  After a preheating held May 8, 1990, Workers' Compensation Officer Patricia Shira scheduled the June 1, 1990 hearing for our review of this matter.


By way of background, the record reveals that the employee initially hurt his back in December 1981 in a slip and fall accident.  He received chiropractic treatment, and the condition resolved after a brief period of treatment.  He was again injured on or about February 9, 1982 when he slipped on some ice and fell while carrying groceries into a bunkhouse at Thompson Pass.  He was employed as a cook by the employer at the time.


According to the Supervisor's Accident Investigation Report dated February 10, 1982, there was no initial time loss by the employee.  However, while getting off an airplane in Dillingham in June 1982, he experienced back pain, and he underwent laminectomy surgery later that month.


Subsequently, the employer (via Northern Adjusters) controverted the entire claim in a notice dated June 28, 1982.  (Richard Stone controversion).  On July 15, 1982 the employee filed an application for benefits for a herniated disc.


Eventually, the employer paid temporary total disability (TTD) benefits at the rate of $366.50 weekly from June 4, 1982 to September 13, 1982, when the employee returned to work.  After he experienced additional back problems in 1984, he filed another application on April 17, 1984.  In its answer filed May 9, 1984 the employer asserted the employee's 1984 problems were unrelated to his 1982 injury.  For support, the employer pointed to an April 14, 1984 report of Thomas Vasileff, M.D. The report indicates the employee's 1984 problems could be the result of a new injury.


For further support in its answer, the employer suggested the employee's commercial fishing job in the summers could have caused his back problem.  Finally, the employer pointed out that during the first week in which the employee requested benefits, he had taken administrative sick leave for a leg infection.


Nonetheless, the employer resumed paying the employee's TTD benefits albeit under a "reservation of rights."  These benefits were paid from February 22, 1984 to May 19, 1987.  In May 1985, the employee had a second back operation, this time at the L4‑L5 level (just above the level operated on in the first operation).


On May 20, 1987 the employer reclassified the employee's payment category to permanent partial disability (PPD) and began paying these benefits at the rate of $58.84 weekly.


The parties later settled the claim, and the Board approved their proposed Compromise and Release agreement (C&R) on February 19, 1988.  In the settlement, the employee received $56,000.  In exchange, he agreed to waive his right to assert any claim for any benefits under the Act except for "medical benefits, arising from or necessitated by the February 9, 1982 incident and compensable under the Alaska Workers' Compensation Act."  (C&R at 1).


On June 1, 1988 Samuel Schurig, D.O., (the employee's treating physician, who practices in Eagle River) wrote a letter to Renee Murray of Scott Wetzel Services, the adjuster at that time.  In the letter (Hearing Exhibit 1), Dr. Schurig detailed the employee's current condition and the doctor's treatments.  Regarding a prognosis, Dr. Schurig did not "believe that any treatment will be curative." Further, Dr. Schurig stated that the osteopathic manipulative therapy he provided the employee was "not considered to be maintenance therapy." The record indicates Dr. Schurig last treated the employee on August 18, 1988.


At that time, the employee was living in Valdez.  In late April 1989, the employee submitted a bill (Hearing Exhibit 2), for transportation costs, totaling $731.85. He claimed this was his cost for meals, motel and mileage for three trips from Valdez to Eagle River to get treatment from Dr. Schurig.  At the time this bill was submitted, Surety of Alaska had assumed adjusting responsibility over the claim.


On June 8, 1989 Patrick Hickey, Surety's Manager, wrote attorney Richard Waller who had represented the employer on the claim, including the negotiations for the Compromise and Release (C&R) . Hickey asked Waller to review several documents, including Dr. Schurig's June 1, 1988 letter, and records reflecting treatment for hemorrhoids which, Hickey felt, were causing most of the employee's problems at that time.


On June 8, 1989 Waller reviewed Hickey's letter and the documents, and he responded by letter that same day.  (Hearing Exhibit 4).  Waller advised Hickey, among other things, that Waller felt it was unreasonable for the employee to expect reimbursement for travel and related expenses under AS 23.30.030(l).  However, Waller felt that the hemorrhoid expenses may be compensable.  Finally, Waller suggested that the employee be advised that the employer would resist payment of "any future medical and related expenses in accordance with AS. 23.30.095 since his continued treatment is not required by the process of recovery from the February 2, 1982 incident and that his claim for related expenses is being denied on the basis that adequate medical facilities were available in Valdez." (Id. at 2).


Carrie Kay testified at the June 1, 1990 hearing that she has been working as a workers' compensation claims adjuster for Surety for "almost one year."  When she started for Surety, she was assigned to adjust the employer's claims.


She reviewed the employee's claim, including Hearing Exhibits 1 through 4.  Then, on July 19, 1989 she sent the employee a controversion notice.  (Hearing Exhibit 5).  In it, she controverted the hemorrhoid treatment, transportation expenses from Valdez to Eagle River, and "medical benefits including all future medical benefits."  She gave the following reason for controverting the future medical benefits;  “Two year statute of limitations for medical care has expired.”  Kay gave different reasons for controverting the hemorrhoid treatment (not related to injury) and the transportation expenses (treatments not to the nearest point where adequate medical facilities are available).


Kay testified that at the time of this controversion, all medical bills on the employee's claim had been paid.  She noted that no expenses for medical treatment had been submitted since August 1988.


Kay testified she felt her controversion was consistent with the documents in the record.  She did not think the controversion was in any way unfair or frivolous.  In fact, she testified she felt it was fair to notify the employee in advance that if he submitted any medical bills in the future, the employer would resist payment.


She stated that although she may have normally written the employee a letter advising him of this information, she decided to include it on the controversion since other items were being denied, and the back side of the controversion notice provided the employee with valuable information on his rights under the Workers' Compensation Act (Act).  Specifically, she pointed out the information on time limits for filing a written claim.  Item number 1(c) states:

There is no limit for filing a claim for medical benefits.  If the insurer/employer stops medical payments, and if you believe you need more treatment, you must make a written claim to request additional medical payments.  The law permits the insurer/employer to stop medical payments two years after your injury date, but the AWC Board can authorize additional medical payments if treatment is needed for the process of recovery.


Kay testified that her next activity on the employee's claim occurred on December 4 and December 7, 1989.  On those dates, she had phone conversations with Bruce Dalrymple, a workers' compensation officer for the Division of Workers' Compensation (Division).  According to Kay, Dalrymple indicated he felt the controversion may be found frivolous or unfair by the Board under AS 23.30.155(o).  Regarding the statute of limitations, Dalrymple indicated that the employer had waived the two‑year period by paying for medical benefits after that date.  Kay testified that Dalrymple did not explain why his opinion was different (in her opinion) from the specific language contained in item number 1© on the back of the controversion form.


Kay testified that in deference to Dalrymple's concerns, she contacted attorney Kristin Knudsen, the assistant attorney general handling the claim. on advice from Knudsen, Kay sent the employee a second controversion notice dated December 11, 1989.  In this notice, the employer again controverted "all future medical benefits," for the reason that "Employee's degenerative condition was at most aggravated by his injury of February 9, 1982.

Continued treatment is not necessary for the process of recovery."  At the bottom of the form, Kay wrote that "this controversion amends that filed 7‑19‑89."  (Hearing Exhibit 6).


On December 18, 1989 Dalrymple wrote a letter to the employee. in it, Dalrymple "strongly" advised the employee to file a claim for medical benefits.  He also stated:

On July 19, 1989 Surety, amongst other issues, denied all future medical benefits stating the statute of limitations for medical benefits had expired.  That in itself was odd as at the time the C&R was approved and future medical benefits were not waived, the statute of limitations on medical benefits had already been tolled for four years.  On December 11, 1989, Surety filed an amended controversion, still denying all future medical benefits for reasons which appear to be the same reasons which led to the dispute and subsequently was settled by the C&R.”

 (Hearing Exhibit 7).


Kay testified it was her understanding of AS 23.30.095 that the employer was permitted to resist payment of medical treatment two years after the date of injury.  She added she only submitted these controversions after seeking advice of counsel, and she indicated she felt she had a right to do so based on the language on the back side of the controversion notice.  She emphasized that all medical bills had been paid, and none were unpaid at the time she sent her controversion notices; she was only resisting payment of transportation costs at that time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(o) states:

(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


At the outset, we must discuss the employer's argument that we do not have jurisdiction to decide this matter as against it because it is self‑insured, and subsection 155(o) applies only to insurers and riot self‑insured employers.  We disagree.  We find no suggestion in subsection 155© that the Alaska Legislature intended to exclude self‑insured employers from scrutiny for frivolous or unfair controversions.  By assuming responsibility for its own costs on workers' compensation claims, the self‑insured employer specifically takes on the mantle of an insurance company to provide coverage for itself.  In this sense, and for the purposes of subsection 155(o), it is both the employer and the insurer.


As a self‑insured, the employer must comply with the Act as both employer and insurer.  This compliance includes actions in accordance with all requirements in section 155, including subsection 155(o).  For these reasons, we conclude subsection 155(o) applies to the employer, and find we have jurisdiction over this matter.


We next determine whether the employer's controversions were frivolous or unfair.  We note that neither "frivolous" nor unfair" are defined in the workers' compensation act.  As we pointed out in Snyder v. Alaska United Drilling, Inc., AWCB 89‑0103 at 3, (May 4, 1989), "[t]erms which are neither "technical words" nor ones with a "peculiar meaning" developed through legislative definition or judicial construction are to be construed according to their "common and approved" usages.  AS 01.10.040; United States Jaycees v. Richardet, 666 P.2d 1008, 1011 (Alaska 1983)."


However, frivolous has been extensively developed through judicial construction.  In Crawford and Co. v. Vienna, 744 P.2d 1175 (Alaska 1987), several workers brought a workers' compensation suit against Crawford and Co. (Crawford), an insurance adjuster.  The Alaska Supreme Court held that Crawford was neither an insurer nor employer which was responsible for payment of benefits under the Act.  The court further held there was "no legal basis" for the workers to bring suit against Crawford.  Accordingly, they concluded the suit was frivolous.


Another court held that the "test for determining if an action is frivolous or without merit is whether the plaintiff can make a rational argument on the law or facts in support of his claim."  Davis v. Oklahoma Dept. of Corrections, 516 F. Supp 5 (D.C. Okl. 1980).  See also Hart and Trinen v. Surplus Electronics Corp., 712 P.2d 491, 492 (Colo.  App. 1985).


In construing subsection 155(o), we find that a threshold issue is whether any compensation was "due," because the statute clearly contemplates board determinations only on controversions of 'compensation due".  In this case, Kay (the adjuster) controverted future medical benefits even though none were due and owing at the time of either the first or second controversions in July and December 1989.


First, we conclude that medical benefits are compensation for purposes of subsection 155(o). Second, we find the only argument that could be made that benefits were "due" is the fact the employer agreed to pay for medical benefits in the Compromise and Release (C&R) agreement.  It could be argued, for example, that future medical benefits were "due".


However, we find the employer agreed in the C&R to pay only those medical costs compensable under the Act.  In other words, the employer still retained the right to controvert costs which it believed were not compensable under As 23.30.095.


In this case, the employer had paid Dr. Schurig's bills.  The only unpaid bills were the medical transportation costs submitted by the employee.  We find the employer clearly had a legal basis for controverting these costs by its assertion that adequate medical facilities were available in Valdez.


Therefore, we find that in this particular case, medical benefits under the C&R were not due unless they were compensable under the Act.  Since no medical bills were due at the time either of the controversions were filed, no determination under subsection 155(o) is required at this time.


Even if we had found that compensation was due here, we would still find that the controversions were not frivolous or unfair.  We find that the second controversion (December 1989) clearly was legally supportable.


However, we find the first controversion more questionable and probably inappropriate.  We find it the weakest of legal arguments to propose that the employer could assert the two‑year limitation period in AS 23.30.095(a) after the employer had already paid medical benefits for more than seven years.  The employer had not controverted medical benefits since at least 1984, and although it paid these benefits under a so‑called "reservation of rights", it never refused to pay any medical costs.  The record shows the employer has paid almost $64,000 in medical costs.


This is the first board decision construing subsection 155(o).  Moreover, we could not find any decisions or cases discussing whether an employer waives its right to assert the limitations period in subsection 95(a) by providing medical benefits for seven years (as the employer here did), and also by agreeing to pay medical benefits, under the Act, in a C&R.  We found no cases indicating the two‑year period should begin again upon approval of the C&R.  However, this panel believes that under the facts of this case, the employer waived its right to controvert "future medical benefits" based on the two‑year limit, by continuing to provide medical benefits for such a lengthy period, and by agreeing in the C&R to continue to pay compensable benefits.  Of course, the employer reserved its right to controvert medicals for other reasons.


Accordingly, we conclude the employer had a legal basis for controverting based on the two‑year limit in subsection 95(a).  However, a major reason for this conclusion is, there have been no prior decisions under subsection 155(o) and no cases determining the waiver issue involved in this matter.  However, we would be inclined to conclude that the July 1989 controversion was partially frivolous if the same facts as in this case were presented again in the future.


We note that attorney Waller's advice contained no specific mention of the two‑year period.  On the contrary, he advised that the employee's benefits should be denied under section 95 generally, and he specified that the controversion should be done because the employee's problems were no longer related to his 1982 injury.  This advice was supportable in the record.


Kay, like most adjusters, works in a paper‑infested environment requiring timely decisions on claims.  Nonetheless, it may be useful to take a little extra time to assure that the reasons for controverting a claim are clear, precise and supportable.

ORDER

Under AS 23.30.155(o), the employer's controversions are not frivolous or unfair.  Notification to the Division of Insurance is unnecessary.


Dated at Anchorage, Alaska, this 29th day of June, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ M.R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ David W. Richards 
David W. Richards, member

CONCURRING OPINION OF MEMBER DONALD R. SCOTT

I agree with the majority opinion.  However, I wish to comment on procedures currently in place.


This case was initiated by review of the Division of Workers' Compensation after a review of the controversion notice.


I believe AS 23.30.155(o) should be invoked by the Board, on its own initiative, when the facts of a case clearly show an insurer to have acted in a frivolous nature, or by a claimant who believes that an insurer has no basis for a controversion.


I do not believe a case should be initiated by the Division on a review of the file.  There are too many factors which give rise to confusion over a controversion.

/s/ Donald R. Scott
Donald R. Scott, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Thomas Cress, employee/applicant; v. State of Alaska, employer; self‑insured, insurer/defendants; Case No. 81004131 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of June, 1990.

Clerk

SNO

