ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
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)
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)
DECISION AND ORDER
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)
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)

ALYESKA SEAFOODS, INC.,
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)
July 5, 1990
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)



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


Defendants.
)



)


Employee's request that we authorize a fourth surgery, a fusion, was heard at Anchorage, Alaska on February 23, 1990.  Employee, who was present, was represented by attorney Joseph Kalamarides.  Defendants were represented by attorney James Bendell.  Following the hearing, we entered an interlocutory decision deferring our decision until Employee was examined by a physician which we selected.  We received the report of Walter Ling, M.D., the Board‑selected physician, on June 15, 1990, and the issue was ready for decision on June 27, 1990, our first meeting after receiving Dr. Ling's report and the parties' comments.

ISSUE

Should we authorize a fusion surgery for Employee?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, who is 33 years old, was born and raised in Poland.  He immigrated to the United States in December of 1986. it is undisputed that Employee injured his back in the course and scope of his employment on July 20, 1987, while working as a seafood processor at Employer's Unalaska facility.


On August 7, 1987, George Wichman, M.D., performed a left lumbar laminectomy and discectomy at L5‑S1.  Employee continued to complain of pain in his back and left leg after the surgery.


On November 10, 1987, an MRI study revealed a recurrent herniated intervertebral disc on the left at L5‑SI.  Employee was referred to Michael Newman, M.D., who felt repeat surgery was necessary.


Employee next consulted Michael Eaton, M.D., who also recommended surgery.  Dr. Eaton performed a left lumbar laminectomy, discectomy, and foramenotomy at L5‑S1 on November 25, 1987.


In January 1988, Employee had a myelogram and CT scan which was read as showing a central disc protrusion at L4‑5.  Surgery was again recommended.  On February 17, 1988, Dr. Eaton performed the third surgery which consisted of a total laminectomy of L5, discectomy, and left S1 nerve root decompression, as well as left sided laminectomy and discectomy at L4‑5.  Even before this surgery Dr. Eaton felt Employee had a "failed back syndrome." Postoperatively Employee's low back and left lower extremity pain persisted, and again did not improve with physical therapy.


On March 30, 1989, a lumbar CT scan was performed which was reported as showing degenerative disc changes at L4‑5 with a small central bulge.  Employee continued to be treated by Dr. Eaton.  Because of Employee's failure to improve, Dr. Eaton discussed Employee's options which included learning to live with the pain or a possible fourth surgery ‑‑ a posterior interbody fusion with internal fixation.  Initially, Employee resisted the idea of a fourth surgery.  He later changed his mind, but Defendants were unwilling to pay for the surgery.  This action prompted the February hearing.


At the hearing, Employee relied upon Dr. Eaton's opinion to support his position that the surgery was reasonable and necessary.  Defendants presented the reports from the Northwest Pain Center (Center) where Employee was examined at their request.  In addition, Joel Seres, M.D., of the Center testified by telephone at the hearing.


The evaluators at the Northwest Pain Center believed Employee had achieved satisfactory results from the surgery from an orthopedic standpoint, and they recommended against further surgery.  They found Employee to be depressed and questioned whether psychological factors unrelated to the injury were delaying his recovery.


At the hearing Dr. Seres, who is a neurosurgeon at the Center but who is not a psychologist or psychiatrist, testified that Employee does not have the symptoms which would justify performing a fusion.  There is no instability in his spine, no evidence of caudation, and no findings of nerve damage.  Dr. Seres testified that a fusion has a much poorer prognosis for a good outcome than a laminectomy.  Dr. Seres testified that there is a possibility that a fusion will provide pain relief, but it will probably make Employee's pain complaints increase.  Dr. Seres recommended a trial period of a back brace before surgery, if surgery was going to he tried, as well as an exercise program and a change in Employee's attitude.


Dr. Ling, who is a neurosurgeon as well as a psychiatrist, examined Employee and reviewed all the written medical records.  In his report dated June 1, 1990, Dr. Ling noted that the odds of a fusion helping Employee's condition are not in his favor.  However, Dr. Ling went on to state that when a person fails to respond with conservative care, a fusion may be a legitimate option provided there is instability at one or two levels of the proposed area of fusion.


In addition to discussing the need to determine if instability exists, Dr. Ling stated that it should also be determined if immobilization would offer significant pain relief.  Dr. Ling believes it is reasonable to try bracing and casting for a trial period, as it would demonstrate to the patient what might be achieved with a fusion.  Dr. Ling stated:

I think my final notion would lean towards going ahead with a spinal fusion provided some of the things that I have discussed can be worked out between Mr. Kowalewski and Dr. Eaton.  I do not believe I would recommend spinal fusion as a treatment in and of itself.  Clearly, the only thing that can be achieved with a spinal fusion is immobilization of his back which hopefully would relieve some of his back pain.


. . . .

I would recommend that Mr. Kowalewski remain under Dr. Eaton's care, and that he and Dr. Eaton, in conjunction with a vocational counselor, preferably someone with some appreciation for his psychological needs, jointly address the issues of his future medical care.  I do not believe physical therapy or chiropractic treatment needs to be provided on an ongoing basis at this time. . . . In between his acute exacerbations, he needs to be taught a good physical exercise program aiming at three specific goals.  These are to keep his muscles limber since muscles that are in tone are less subject to further injury, to keep his weight down since more weight gain would be more of a burden on his back, and, finally, to keep his abdominal muscles tight as tightening the abdominal muscles tends to unload a significant portion of weight from his back and helps towards relieving his back pain.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find that Dr. Ling's recommendation for a trial period of casting and bracing as well as additional testing before determining whether a fusion is appropriate and, is consistent with Dr. Seres' recommendations.  Dr. Eaton had not discussed bracing or further tests, but that could be because he was not at a point where surgery was a reality.


While we give Dr. Ling's opinion more weight and are inclined to follow his suggestions, we are hesitant to do so without learning more about Dr. Eaton's point of view.  We are not comfortable with directing Employee's course of treatment, especially if the treating physician is not in agreement with the course of treatment.  We are particularly concerned because Dr. Ling has recommended that Employee continue to have Dr. Eaton as his physician, and we do not want to upset that relationship if it can be avoided.


Therefore, before making a final determination on Employee's request that we authorize Dr. Eaton to perform a surgical spinal fusion at Defendants' expense, we reopen the record for additional evidence.  Employee is to seek Dr. Eaton's opinion regarding the proposed course of treatment of casting, bracing, and further tests to demonstrate instability, as well as the recommendation for following an exercise program.  Employee should obtain this opinion as quickly as possible and file it with us while serving a copy of the Opinion on Defendants.  If Defendants feel it is necessary to inquire further of Dr. Eaton about his opinion on these matters, they must file a notice of taking Dr. Eaton's deposition within 14 days after being served with the opinion.  If we do not receive a notice of deposition within this time period, we will then close the record and conclude the deliberations about Employee's request for surgery as well as attorney's fees.

ORDER

The parties shall proceed in accordance with this interlocutory order.


DATED at Anchorage, Alaska this 5th day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member
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