ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

EVARISTO GOMEZ,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 8926411



)
AWCB Decision No. 90-0156


v.
)



)
Filed with AWCB Anchorage

LEASE KISSEE CONSTRUCTION,
)
July 13, 1990



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


Petitioners.
)



)


Petitioners I request that we review the Reemployment Benefits Administrator's (RBA) decision was heard at Anchorage, Alaska, on July 11, 1990.  The hearing was before a two‑member panel, comprised of the Commissioner of Labor's designee and a representative of labor, which is a quorum under AS 23.30.005 (f ).  Employee was present and represented by attorney Wayne Watson.  Petitioners were represented by attorney Michael Budzinski.  The record closed at the end of the hearing.

ISSUE

Did the RBA abuse his discretion in determining Employee is eligible for reemployment benefits?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment on October 13, 1989.  Employee consulted Michael Eaton, M.D., on October 23, 1989.  Dr. Eaton's chart note dated October 23, 1989, says:

This 47 year old male states he had an initial low back injury [in] 1987 when he was bent over . . . and another man fell 10‑12 feet landing on his back.  At that time he lost 2 weeks from work, did not have any special tests or surgery and ever since the time he has had on and off back pain doing his normal type of construction work.  Most recently [on] October 12, he was pulling on a heavy object and fell [sic] his back go out.  He was not able to continue working and he sought evaluation at Prov.  ER who referred him to me.  He has seen George vonWichman, M.D. in the past and he tells me he has gone to a chiropractor 100 times or more times because of his low back in the past several years.


Dr. Eaton listed his impression as "lumbar disc injury superimposed on lumbar degenerative disc disease."


Employee's injury was accepted as compensable by Petitioners, and they began paying temporary total disability (TTD) on November 8, 1989, effective October 14, 1989. (Compensation Report, November 8, 1989).


On December 1, 1989, the RBA received a letter from Petitioners which enclosed a copy of Employee's November 3, 1989, letter requesting an evaluation for vocational reemployment benefits. on December 26, 1989, the RBA notified Employee that there was 110 evidence in our records that he was permanently unable to return to his work at the time of injury.  Accordingly, he was ineligible at that time for an evaluation, but he was given an opportunity to submit the necessary documentation.


Dr. Eaton reported on December 12, 1989, that "Mr. Gomez' insurance carrier has made him an appt. for evaluation by Mike James, M.D. 1/3/90.  Also he has a letter from State of Alaska, Department of Labor request that we send copies of our office records to them so they can evaluate for possible re‑employment benefits


On December 29, 1989, Dr. Eaton wrote to the RBA saying that Mr. Gomez' 

multilevel lumbar disc involvement makes it unlikely that Mr. Gomez will be able to return to unrestricted work at any time in the future. . . . Historically, this man has only one significant low back injury, which occurred in 1978, and consequently I think it is likely that this injury is responsible for his current lumbar disc problems.


In January 1990, Employee saw J. Michael James, M.D. Dr. James' January 3, 1990, report is captioned "Independent medical Evaluation,” (IME) which also implies he saw Employee at the Petitioners' request.


Dr. James reported the pulling incident of October 13, 1989.  He also reported the previous back injury, but described it as "an industrial injury in 1978 in which the patient fell approximately 12 feet sustaining a low back injury.  He was treated with chiropractic care and returned to work after a couple of weeks."  Dr. James’ IME report also notes that Employee is able to read and write Spanish, but not English.  He indicated to Dr. James that he has worked as a laborer for the past 25 years since he immigrated from Mexico to the United States of America.


Dr. James's impression was "[u]nderlying degenerative disc disease..... lumbar strain and possible mild right S1 root irritation . . . [and] a bulge at L4‑5 [which] does not represent a herniation at that level or any other level on the MRI."  Dr. James recommended a back strengthening program and vocational rehabilitation.  Dr. James did not comment on the relationship of the two injuries to Employee's current inability to work.


On January 30, 1990, the RBA assigned Mary Moran to perform a vocational evaluation.  A copy of the letter of assignment was sent to Petitioners.  On February 27, 1990, the RBA granted Moran an extension of the time to complete the evaluation.  The new completion date was March 30, 1990.  Petitioners were sent a copy of this letter.


Employee continued to be treated by Dr. Eaton.  Petitioners continued to pay TTD benefits.  In his March 27, 1990, chart notes Dr. Eaton stated his impression was that Employee suffered "chronic low back pain, exacerbated by 10/13/89 injury."  His plan Was no further treatment and a re‑evaluation in two to three months.  Dr. Eaton stated "I don't believe that he will ever return to construction work and think that vocational rehabilitation would be appropriate at this time."


Moran wrote to Dr. Eaton on March 23, 1990, to obtain information to complete the evaluation.  One of the questions she asked was whether Employee incurred a permanent impairment ratable under the American Medical Associations Guide to the Rating of Permanent Impairment (Second Edition 1977). (Guide).  Dr. Eaton replied on March 27, 1990, that “[i]t is unclear whether the 10/13/89 injury has contributed permanent impairment."


Moran's March 29, 1990, evaluation report included a copy of Dr. Eaton's response.  Moran concluded that it was undetermined whether Employee would have a permanent impairment.  Moran recommended that the decision on eligibility should be deferred until Employee was evaluated by Dr. James.  Moran stated: "If found to have a permanent impairment, it is the recommendation of this counselor that Mr. Gomez be found eligible for reemployment benefits." In a cover letter, Moran explained:

Unfortunately, the issue of whether he has a permanent impairment remains unresolved . . . the primary attending physician was out of his office the week of 3/19/90.  At present Dr. James will be out of his office 3/30/90 ‑ 4/16/90.  For all these reasons, 4/18/90 is the earliest date that Mr. Gomez can be seen


Moran sent a copy of her report to Petitioners.  On April 16, 1990, the RBA notified Employee he was conditionally not eligible for reemployment benefits because "there is some question as to how much or to what degree is this injury related to your previous injury and whether you have incurred a permanent impairment.  Once this medical documentation is received, I will advise you of your status." Petitioners were seat a copy of this letter.


Employee returned to Dr. James on April 18, 1990, for an evaluation of his permanent impairment.  Dr. James had Employee perform a computerized test, the B‑200, to establish his physical capacities.  Dr. James concluded that Employee had an 11 percent impairment of the whole person.  Dr. James did not comment on the relationship between the October 1989 injury and the permanent impairment rating.


Petitioners continued to pay Employee TTD benefits through April 25, 1990.  Effective April 26, 1990, they began paying Employee permanent partial impairment (PPI) benefits (based on Dr.

James' 11 percent impairment rating) on a weekly basis because Employee was involved in the vocational reemployment process. (Compensation Report May 29, 1990).
 There are no compensation reports in the record after the one dated May 29, 1990.


On May 23, 1990, Employee's attorney wrote to the RBA and enclosed a copy of Dr. James' April 25, 1990, impairment rating.  He asked that a determination be made on Employee's eligibility for reemployment benefits.  There is no indication that he sent a copy of this letter to Petitioners.


Dr. James clarified his rating in his May 24, 1990, chart note by stating that "consideration is given to his nonsurgical intervertebral disc pathology ‑ 3% impairment of the whole man (a L4‑5 bulge superimposed upon degenerative disc disease at L4‑5 and LS‑S1.”  Dr. James continued by describing Employee's range of motion limitations, and assigned a six percent impairment to these limitations.  He combined the ratings and found Employee to have a nine percent impairment of the whole person.


On June 6, 1990, the RBA notified Employee that he was eligible for reemployment benefits, and that he should chose a rehabilitation specialist to assist him.  On June 13, 1990, we received Petitioners’ request that we review the RBA's determination.


Petitioners contend that the RBA abused his discretion because Dr. Eaton had said it was "unclear" whether the 1989 injury contributed a permanent impairment.  Petitioners contend Moran misunderstood Dr. Eaton's report as meaning it was unclear whether or not there was a permanent impairment at all, not that it was a question of which injury caused the permanent impairment.  Petitioners contend the RBA should have sought more medical evidence before making his decision.  At the hearing Petitioners submitted as an offer of proof a June 15, 1990, letter from Dr. Eaton stating that the back strain in October 1989 was not a permanent injury, and it did not aggravate or accelerate the pro‑existing condition.  Dr. Eaton stated:  "I do not believe that the October 13, 1989, injury was a substantial cause of his permanent restriction from returning to work as a laborer and I believe that this strain injury was relatively insignificant in light of his pre‑existing degenerative disc disease.”


Petitioners argue that the RBA abused his discretion in finding Employee eligible for benefits because there was insufficient evidence that Employee suffered a permanent impairment as a result of the injury.  If Employee does not have a permanent impairment, under AS 23.30.041 (f ) (3) he is not entitled to reemployment benefits Petitioners do seek a determination from us that Employee is not entitled to benefits; instead, they ask that we remand the case so they can present evidence on the compensability issue.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under As 23.23.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

AS 23.30.041(f) states:


An employee is not eligible for reemployment benefits if

(1)  the employer offers employment within the employee's predicted post‑injury physical capacities . . . ;

(2)  the employee has been previously rehabilitated in a former worker's compensation claim . . . . ;  or

(3)  at the time of medical stability no permanent impairment is identified or expected.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  ' Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)." (Footnote omitted).  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P‑2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Grout v. Trident Seafoods, AWCB Decision No. Unassigned (Case No. 8826018) (May 2, 1990); Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89‑0013 (January 20, 1989).  In Super v. Providence Hospital, AWCB Decision No. 90‑0042 (March 12, 1990), we also held that:  "Misapplication of the law and a failure to exercise sound, reasonable, and legal discretion also fall within the common definition of 'abuse of discretion.’  Black's Law Dictionary 10 (Fifth Edition 1979)."


In Stasser v. Dawson Construction, AWCB Decision No. 8914137 at 7 (January 23, 1990), we ruled that because "abuse of discretion" is the standard in subsection 41(d) for our review, "we should limit our consideration of evidence to that which was available at the time of the eligibility decision." In Stasser at 7 we went on to note that the evidence offered to us was available before the RBA made his decision, and there was no explanation why the evidence was not submitted for the RBA's consideration.


We have found an abuse of discretion when a party was not furnished a copy of a report and an opportunity to comment upon it before the RBA rendered his decision. we found this was an abuse of discretion because it denied due process. Wheeler v. Trident Seafoods Corporation, AWCB Decision No. 90‑0058 (March 30, 1990).


We have also found it to be an abuse of discretion for the RBA to determine an injured worker is eligible for reemployment benefits when the employer has disputed the compensability of the claim by refusing to pay benefits. Avessuk v. Arco Alaska, Inc., AWCB Decision No. 89‑0215 (August 18, 1989).  In Avessuk, at 7 n.4, we stated:

We do not mean to imply that the RBA determines whether a claim is compensable.  We do not believe that was the intent in . . . section 41.  We believe that it is our function under AS 23.30.110(a) to make this determination.  However, the RBA must determine whether compensability is accepted or disputed. If compensability is disputed the RBA's eligibility determination should await resolution of the compensability issue. . . . Finally the only time the RBA should delay acting is when compensability is clearly disputed.  If an employer does not have adequate grounds to terminate benefits or controvert a claim, merely saying that compensability is disputed while continuing to pay benefits should not impede the RBA's decision.


Finally, we have noted that when the available evidence supports the RBA's decision, there is no abuse of discretion if the RBA does not seek additional medical information.


In Super we noted the short time frames in section 41 for the RBA to make his determinations.  We believe this expresses a legislative intent that the RBA must make his determinations as quickly as possible on the documents available without protracted investigation, as long as the procedure meets due process standards.


We find the RBA did not abuse his discretion.  Petitioners have never controverted or otherwise refused to pay benefits.  Petitioners paid TTD benefits until they received the PPI rating by Dr. James, and then they began paying PPI benefits.


Under the argument advanced by Petitioners at the hearing, the RBA would be required to bring each case to us for a compensability determination before he ruled on the injured worker's eligibility for reemployment benefits.  We do not believe this is consistent with the system established by the Alaska Workers' Compensation Act (Act).


As in Avessuk, we again conclude that if the employer is not refusing to pay benefits, there is no reason for the RBA to delay his decision because compensability is not in dispute.  The Act does not require a determination by us on the compensability of the injury before benefits begin.  Our Act requires the employer to voluntarily begin payments and continue to pay benefits until it has grounds to controvert the claim.  AS 23.30.155.  This approach is consistent with the presumption of compensability in AS 23.30.120.


In this case Petitioners had paid TTD benefits and were paying PPI benefits without dispute.  If Petitioners have determined that PPI benefits are not due, they may controvert the benefits and bring the issue to us for determination.


We also find the RBA did not abuse his discretion by relying upon only the medical evidence available at the time he made his determination.  It is a longstanding principle that doubtful or inconclusive medical evidence is to be resolved in the injured worker's favor.  Miller v. ITT 577 P‑2d 1044 (Alaska 1978);  Beauchamp v. Employers Liab. Assurance Corp., 477 P.2d 993 (Alaska 1970).


Dr. Eaton had said, "It is unclear whether the 10/13/89 injury has contributed permanent impairment."  The RBA noted this in his April 16, 1988 letter: "Apparently there is some questions as to how much or to what degree is this injury related to your previous injury and whether you have incurred a permanent impairment."  Petitioners did not take the opportunity at that time to obtain additional information from Dr. Eaton or Dr. James about the relationship between the previous injury and the disability.


Petitioners had exercised their right to have Employee examined by the physician of their choice, but chose not to seek his opinion on the cause of the permanent impairment.  That is their prerogative.  Petitioners argued at the hearing that "it all happened so fast," but the record does not support this allegation.  They received a copy of the RBA's April 16, 1988, letter, knew Employee was to be examined by Dr. James, and that the RBA expected to make a decision in about 20 days.
 Petitioners received copies of the medical reports and Moran's reports.  They know the RBA had a short time in which to make a decision.  There was no denial of due process.  In fact, if anything, the RBA violated the Act by delaying his decision as long as he did.


There is no indication that Petitioners took any action to provide the RBA with the opinion of Dr. Eaton that was submitted to us at the hearing.  If we had evidence that with due diligence Petitioners could not have obtained this report to submit to the RBA, or that it was newly discovered evidence which could not reasonably have been produced for the RBA, we might favorably consider their petition.  However, we find no such evidence.


Petitioners' argue that the RBA should have requested more medical evidence before making a determination on eligibility.  We disagree.  There was no conflict in the opinions of the attending physician and Petitioners I independent medical examiner.  Dr. James never commented on the relationship between the previous injury and the disability.  We find Dr. Eaton's April 27, 1990, note was inconclusive and doubtful.  As such, the RBA properly resolved the doubt in Employee's favor.  There was no reason for the RBA to refer the matter to us under AS 23.30.095(k) for a second independent medical examination.


If Petitioners had doubts about the substance of the medical reports, they should have sought clarification.  That is not the RBA's responsibility.  We find the RBA’s decision is supported by the evidence available at the time he had to make his determination.  We find there was no abuse of discretion.  We deny the petition and affirm the RBA's determination.

ORDER

The RBA’s determination that Employee is eligible for reemployment benefits is affirmed.


DATED at Anchorage, Alaska this 13th day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John Creed
John Creed, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Evaristo Gomez, employee/respondent, v. Lease Kissee Construction, employer, and Industrial Indemnity Company, insurer/petitioners; Case No. 8926411; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of July, 1990.

Clerk

SNO

� We do not have copies of the reports from the emergency room, Dr. vonWichman, or the chiropractor.  According to the medical summary, which was filed after the RBA made his determination, Petitioners have copies of these reports.


� We inquired into the referral at the hearing, but Petitioners' attorney was unable to clarify this issue for us.


� The last TTD benefits were actually paid on May 16, 1990, but they covered the period through April 25, 1990, and the PPI benefits were actually paid on May 16, 1990.  The Compensation Report erroneously refers to "PPD" benefits, but it is clear the adjuster meant to say PPI benefits.


� Employee objected to our consideration of this report because he has not been given an opportunity to cross�examine Dr. Eaton.  Therefore, we do not consider it for the truth of the statements contained therein, but only as an offer of proof.


� As it turned out, it was about six weeks before the RBA made his determination.





