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and
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)



)
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)
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)



)


This appeal of a January 25, 1990 decision issued by the reemployment benefits administrator (RBA), formerly known as the rehabilitation administrator, was heard at Fairbanks, Alaska on June 19, 1990.  The employee was represented by paralegal Pete Stepovich, under the supervision of attorney Mike Stepovich.  Attorney James Bendell represented the defendants.  The record closed at the end of the hearing.


Except as noted below, the evidence submitted at our hearing was the same as that presented to the RBA.  Her decision summarizes the facts as follows:


Employee injured his left hand (dominant) on October 21, 1984 while working as an electrician for employer.  In the five years since this injury, employee has received extensive medical and vocational services.  The history of this case and the services provided, have been outlined in three previous rehabilitation decisions and orders (D&O's).  The first was issued on August 9, 1988; the second was issued on January 4, 1989; and the third was issued on February 24, 1989.  A review can be made of these D&O's for a more thorough understanding of this case.


In summary, employer requested that its bookkeeping plan be approved.  The rehabilitation administrator (RA) determined that she could not approve the plan until a performance based physical capacity evaluation was performed.  This evaluation was performed by Linda Glick, Director of the Alaska Hand Rehabilitation Center.  On February 15, 1989 she determined that employee could physically participate in a bookkeeping retraining program.  At that point, employer also agreed to modify its plan to include one month of specialized training to develop employee's right hand dominant use.  As a result, the RA approved employer's bookkeeping plan on February 24, 1989.


In order to assist employee with improving his nondominant hand functioning, employer referred employee to Liz Dowler, an occupational therapist with Work Therapy Enterprises, Inc.  Employee participated in her program from April 17 to May 4, 1989, On May 23, 1989 Ms. Dowler issued a report in which she summarized her findings as follows:

"[Employee's] anger gets in his way from [sic] being reasonable.  He refuses to learn to use his non‑dominant hand and is putting up unrealistic blocks such as, not needing to use his hands.  However, it is felt that he might be capable of doing more with his injured hand than he allows people to realize.  Thus, maybe the need to use his non‑dominant hand isn't as strong as one would believe.  His attitude prevents him from benefiting from instruction and will prevent him from learning anything that he does not choose to do on his own.

[Employee] demonstrated a great deal of frustration and somewhat anger during his work hardening program.  He was significantly resistant in various tasks that we attempted to initiate to increase his non‑dominant hand functioning.  He repeatedly expressed a non‑interest in training the non‑dominant hand and was strong in his opinions about pursuing his goals, which are self‑employed chartered fishery or an engineering degree.

 [Employee] was able to work for two hours at a time, using both of his hands while painting the wall for two hours.  On any activity other than the painting he would get too frustrated and would only be able to work for 15 to 20 minutes at a time.

It is our opinion, [employee] is an intelligent, capable man, with the exception of possible emotional imbalance.  He appeared uncomfortable with new tasks and unfamiliar people working with him, however, he significantly calmed down once he had an understanding of objectives and a familiarity with the therapist working with him.

We recommend continual psychological counseling and more exploration vocationally to suit [employee's] needs for more gross motor activity.  He has far more strengths in these areas and it would be better spent with his emotional status.


Upon completion of the Work Therapy Enterprise program, employee was referred to the Alaska Computer Institute (ACI) on May 12, to take the entrance exam for the bookkeeping program.  Vince Gollogly contacted Cynthia Lundfeld, Ad‑missions Director at ACI, regarding how employee did on the exam.  Their conversation is documented in Mr. Gollogly's July 20, 1989 report in which he wrote in part:

Ms. Lundfelt contacted this consultant. . . and stated [employee] had visited her that day and had been extremely hostile.  She stated he was given the entrance test (Wonderlic Test) which was used as an entrance test for all Nationally Accredited Post Secondary Educational Institutes.  She stated he answered 14 questions out of 50 and did not pass.  Apparently, he said he failed the test because he was on medication.  Therefore, she suggested he return and take the test another time when he was not taking the medicine and he responded he had to take the medicine all the time. . . .Ms. Lundfelt was asked whether many people failed this test and she said this rarely happened and it was usually someone who spoke English as a second language.  She stated it was cognitive test of deductive thinking and such things as similarities.  She stated it was multiple choice and a sample question asked: what is the sixth month of the year?  To which there were four possible answers, one of which was [the month of] June and [employee] got this wrong.


Employee took the test a second time on May 22, 1989 and failed again.  He answered eleven questions in twelve minutes and got nine correct.  In order to pass, one needs to have twelve correct answers.  Ms. Lundfelt said that the test is five pages long and employee never got passed [sic] page one.  Finally on October 12, 1989 employee took the test for the third time and obtained a score of nine correct answers for a failing score again.  ACI's policy is that if an individual fails its test for a third time, the school cannot accept them.  Ms. Lundfelt indicated that in her view it would be extremely rare for anyone with an Associate of Arts degree, as employee has, to fail this test.  The question in Mr. Gollogly's mind was whether or not employee has purposefully tried to fail the test because of his lack of interest in the bookkeeping program.


In July 1989 a letter was written to Charles F. Wonderlic regarding the Wonderlic Test that he had devised.  Mr. Wonderlic was asked if it would be possible to fail the test if an individual had an AA degree in Electronic Technology and a GATB test score of 141, as employee has.  On October 23, Mr. Wonderlic responded.  Basically, Mr. Wonderlic wrote that it would be highly unlikely that employee could fail his test.  A GATB score of 141 was quite high.  Employee's score of 9 on the Wonderlic test was quite low and in fact would correlate with an IQ of 78.  Mr. Wonderlic doubts that employee could have obtained an AA degree with a 78 IQ.  Of course Mr. Wonderlic had no explanation for why employee had done so poorly on his test.


On November 27, 1989, employer controverted employee's temporary total disability (TTD) benefits for failure to cooperate with vocational rehabilitation per section AS 23.30.041(h).  Employer argued that employee was purposefully trying to sabotage the bookkeeping plan.  Employee requested a conference.


Employee argues that he did not deliberately try to fail the ACI entrance exam.  He testified that he was on medication at the time and this affected his performance.  However, he also admitted that he can adjust his medication to be more alert.  For example, on the day of the conference, he said he took less medication so that he would be more alert for the hearing.  Employee testified that he had resolved to try the bookkeeping plan because he was ordered to.  He stated that he still has no intention of becoming a bookkeeper.  He still wants self‑employment as a charter boat captain but he figures he can use the bookkeeping training to help him keep his own books.  Employee requests reinstatement of his TTD benefits because he feels that he has cooperated.


Bruce
Johnston, M.D., testified by telephone.  He said he has been treating employee for depression and anxiety for two to three years.  Currently employee is receiving four different medications: Lithium, Desoral, Prozac, and Xanax.  The dosages have altered depending upon need.  The doctor felt that the Desoral and the Xanax could affect employee's test taking abilities although he admitted that he knew nothing about the Wonderlic Test.  The doctor said that the drugs could be tapered off prior to taking a test but this could create a "catch 22".  By tapering the drugs, this increases the anxiety and then the increased anxiety affects the test taker's abilities.  When Dr. Johnston was asked by the RA what he would recommend, the doctor stated that employee feels a "grave injustice" has been done by making him proceed with this plan.  The plan is a "bad match."  The doctor recommends that employee get out of the worker's compensation system and proceed with his own rehabilitation.  When the doctor was asked what his future treatment plan would be for employee, the doctor responded that he would try to help employee "survive the worker's comp. mess."


Vince Gollogly testified that this has been a very difficult rehabilitation case and employee has been extremely difficult to work with.  Employee has a "bad reputation" throughout the rehabilitation community.  He has worked with at least six different counselors and most have felt that employee was noncooperative and manipulative.  This case has gone on for over five years and employee appears to be no more willing to proceed with rehabilitation now than he was five years ago.  Mr. Gollogly feels that he has done everything possible to return employee to an appropriate plan.  Mr. Gollogly can think of no reason why employee should have failed the ACI test.  Employee is obviously a very intelligent person given his AA degree, his GATB test scores, and so forth.  From the time employee first took the test in May until the third time he took it in October, he had five months to taper off or adjust his medication in order to pass the test.  Mr. Gollogly feels there is no explanation other than employee's intentional efforts to fail the exam.


Based on the available evidence, the RBA found the employee had failed to cooperate with vocational rehabilitation and that the employer had fulfilled its rehabilitation obligations to the employee.  As mentioned, this same evidence was presented at the instant hearing.  The employee, Dr. Johnston and Vince Gollogly gave the same testimony.  Additionally, Connie Olson testified as to her experience as the employee's vocational rehabilitation counselor.  We must decide whether substantial evidence exists to affirm the RBA's decision.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In reaching her conclusion that the employee did not cooperate with vocational rehabilitation, the RBA relied on AS 23.30.041(h) which, at the time of the employee's injury, read in part as follows:

Refusal by an injured employee to participate in an evaluation or a rehabilitation plan approved by the rehabilitation administrator or agreed to by the parties results in forfeiture of disability compensation for the period the refusal continues.  However, if an employee begins participation in a rehabilitation plan within two months from the date of refusal, and successfully completes the rehabilitation plan and becomes employed for a period of 30 consecutive business days following the completion of the rehabilitation plan, the employee shall receive a lump‑sum payment of 25 percent of the compensation forfeited by the employee.  The lump‑sum payment is available only once to an employee refusing rehabilitation.  The rehabilitation administrator may find that an employee refuses to participate in an evaluation or rehabilitation plan if the employee fails to cooperate with the rehabilitation provider.


Additionally, the RBA relied upon her review of the evidence when she stated:

After reviewing the file and the testimony given at the conference I find in favor of employer.  Employee's file is full of references to his non‑cooperation, hostility, and lack of commitment to the plan.  These problems are mentioned not only by Mr. Gollogly, but also by occupational therapist, Liz Dowler; and Cynthia Lundfelt, at ACI.  Employee himself testified that he is only participating in the plan because he was ordered to and because if he doesn't, he will lose his TTD.  He testified that he has no intention of becoming a bookkeeper, but instead plans to proceed with becoming a charter boat captain.  Employee further testified that he tried to pass the test but couldn't because of his medications.  This excuse rings hollow for a variety of reasons.  First, both employee and his doctor testified that he can taper off his medications if he so chooses in order to be more “alert."  Second, the documented evidence in the file indicates that employee is an intelligent individual who has scored well on test (GED) in the past while an the same types of medications.  Employee also possesses an AA degree.  For all of these reasons I find it highly unlikely that employee could not pass the ACI test after three tries over a five month period.  To me the evidence seems to indicate that employee has no desire to participate or succeed in the bookkeeping retraining program.


Moreover, the RBA gave the basis of her conclusion that "employer has fulfilled its rehabilitation obligations to employee" as follows:

Finding employee non‑cooperative does not solve the problems inherent in this particular case.  Even if employee decides to cooperate, ACI has a policy of not allowing individuals to enter their programs if they have failed the entrance exam three times.  I suppose the school might make an exception for employee, however [sic] I think we would be back to square one because employee does not want to participate.  So what more is employer obligated to do?  Are they [sic] now required to offer employee a totally new plan because he chose not to participate in the last one?  I think not.  Employer provided employee with a plan that was physically appropriate; it was academically appropriate given employee's test scores and past educational attainment levels (AA); and it would have restored employee to suitable, gainful employment.  Employee chose not to succeed.  I find employer has fulfilled its rehabilitation obligations to employee.  I think Dr. Johnston's medical advice, to get employee out of the rehabilitation system, is the best advice for all parties.


The employee does not dispute the RBA's conclusion he did not cooperate with rehabilitation.  Rather, he argues that since he now has decided to cooperate, his rehabilitation benefits should be reinstated.


We disagree.  AS 23.30.041(h) states, an employee must begin to participate in an approved plan within two months from the date of his refusal in order to have his benefits reinstated.  Additionally, he must successfully complete the plan and work 30 days before he receives a partial reimbursement of his forfeited compensation.  Finally, under AS 23.30.041(g) he is entitled only to 37 weeks of rehabilitation benefits, absent approval of additional time by the rehabilitation administrator.


In this case, the employee's plan was approved on February 24, 1989.  We affirmed the decision on August 17, 1989 (AWCB No. 890213).  The RBA found the employee failed to cooperate on January 24, 1990 and today we affirm that decision.


More than two months elapsed from the time of our August 17, 1989 D&O until the administrator's January 25, 1990 finding of non‑cooperation.  Additionally, more than 37 weeks have passed from the time we affirmed the administrator's August 17, 1989 D&O until the present.


The employee has insisted on reaching a resolution of all his disputes before participating in the approved plan.  Meanwhile, under the plain language of AS 23.30.041, his foot‑dragging has not stopped the running of the statute.  Given that the time is now passed for him to receive vocational rehabilitation benefits, we find the "employer has fulfilled its rehabilitation obligations to employee" and the RBA's decision must be affirmed.

ORDER
1. The RBA's January 25, 1990 decision and order is affirmed.

2. The employee's claim for additional temporary total disability benefits is denied and dismissed.


DATED at Fairbanks, Alaska, this            day of           , 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Steven Wengelewski, employee/applicant; V. Power Communications, employer; and Providence Washington, insurer/defendants; Case No. 8424529; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 17th day of July, 1990.
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