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This matter initially came before us in Anchorage, Alaska on March 7, 1990.  Attorney Eric Olson represented the employee.  Attorney Allan Tesche represented the employer and its insurer.  At hearing, the employee sought an increased temporary total disability compensation rate.  Because we had too little time for completion, we left the record open at the conclusion of the hearing.  The deposition of witness Alan Kulaszewicz was to be taken and submitted, together with written final arguments, and the record closed thereafter.  Following submission of the deposition, written arguments, and two additional requests for relief from the employee, we finally closed the record on June 27, 1990.

ISSUES

1. Whether we should refrain from deciding the employees claim for an increased temporary total disability compensation rate.


2. If not, whether we should permit the employee to submit additional evidence of wages earned by his co‑workers.


3. The correct temporary total disability compensation rate to be paid the employee.

SUMMARY OF EVIDENCE

We relied upon the depositions of Robert Witt, Alan Kulaszewicz, and the employee.  The employee, Trevor Ireland, D.C., Michael J. Manley, and Charles L. Willis testified at hearing.


The employee testified he worked as a longshoreman for the employer as a member of the Anchorage Independent Longshore Union.  He worked in a variety of locations throughout his career, working in the Port of Anchorage for many years.  The employee believed that the compensation rate paid him by the employer unfairly underestimated the earnings he would have achieved had he not been injured.  He stated that his back condition, for which he now receives compensation, had affected his ability to work for many years prior to his current injuries.


Because his work hours were limited by his pre‑existing back condition, the employee believed other evidence of earnings would more fairly estimate the earnings he would have achieved in the period following his injury.  Hearing Exhibit 31, a copy of a board‑approved compromise and release agreement, involved a claim brought by a co‑worker.  In it Robert Bowman, one place beneath the employee on the union's seniority list, obtained a settled compensation rate based on weekly earnings of $1,502.71 ($78,140.92 per year).  The employee stated that because of seniority he could have worked as much as Bowman but for his back condition.


The employee also identified Hearing Exhibits 23 and 24, schedules he prepared summarizing the hours of pay he would have achieved annually had he been able to work from 1985 onward.  Hearing Exhibit 23 estimated 1,874 total hours of pay, yielding estimated annual earnings of $62,793.52.  Hearing Exhibit 24 estimated 2,480 hours worked, yielding estimated annual earnings of $81,207.28.  Each summarized hours worked by type as well as payments for overtime, holidays, and vacation.


Trevor Ireland, D.C., testified he has treated the employee's back condition since July 1985. Before that date his associate, Dr. Mosher, treated the employee since December 1981.  Hearing Exhibit 12, a letter of May 30, 1984 from Dr. Mosher, stated the employee should avoid driving trucks and forklifts and should work only three days per week.


Michael J. Manley testified he retired from the Anchorage Independent Longshore Union in 1985 or 1986.  He served as associate dispatcher from 1978 to 1980.  From 1980 to 1984 he served as assistant dispatcher.  Manley stated that as a dispatcher he knew the employee worked limited hours due to previous back problems.  The employee could work only two or three days per week.  Manley stated he had no knowledge of the activity level at the Port of Anchorage since his retirement.

Robert Witt testified in his February 26, 1990 deposition he is the business agent of the Anchorage Independent Longshore Union.   (Witt dep. at 4).    The employee has been a member of that union since 1974.  (Id. at 7)  He identified Exhibit A to his deposition as a chart listing hours worked by other union members having seniority dates roughly equivalent to the employee.  The hours were derived from lists of hours worked he received at the end of each year.  Numbers one through four on Exhibit A represented longshoremen immediately above the employee on the union seniority list.  Numbers five through ten represented those immediately below the employee. (Id. at 8).  Witt stated there were 88 members on the entire seniority list. (Id. at 9).  The employee was approximately in the middle, about number 49 he believed. (Id. at 10).


Witt explained a drop in hours worked in 1988 resulted from changes in cargo ship arrival schedules.  Prior to October 1987, two ships arrived in the Part of Anchorage on Sunday, one on Tuesday, and one on Wednesday.  Thereafter, two ships arrived on Sunday and two on Tuesday.  Because a man cannot work on two ships simultaneously, the hours senior union members could work was limited by the shippers decision to time arrivals for the same days.  Witt stated he had no expectation the ship arrival schedule would change in the immediate future. (Id. at 10).  He noted hours worked in 1989 exceeded those in 1988.  He attributed that increase to the Exxon Valdez oil spill and consequently considered the increase temporary. (Id. at 12).  Asked to compare his estimate of available work between 1990 and 1994 to that actually performed between 1984 and 1989, Witt stated 1988 work levels would most accurately reflect his expectations of future work. (Id. at 13).


Witt testified straight time is paid for six hours worked each day Monday through Friday.  All other hours worked are paid at overtime rates.  He estimated that 2/3 of the total hours worked we repaid at overtime rates and 1/3 paid at straight time rates.  (Id. at 14).  Under current contracts, straight time longshoreman rates were $19.12/hour in 1984, $19.12/hour in 1985, $19.62/hour in 1986, $20.12/hour in 1987, $21.12/hour in 1988, $21.62/hour in 1989, $22.62/hour beginning July 1990, and $23.62/hour beginning in July 1991. (Id. at 15).


He stated fringe benefits include employer contributions of $4.00/hour for pension and $3.19/hour for health and welfare. (Id. at 37).  Eligible employees also receive $2.90/hour vacation pay and holiday pay of 66 hours straight time and 22 hours overtime. (Id. at 35).  Higher rates are also paid longshoremen working certain jobs.  Equipment operators and checkers earn $.58/hour more. (Id. at 30) . Crane operators earn the highest increment, $4.00/hour more. (Id. at 31).


Witt stated the employee worked 1,493 hours in 1983, 1,393 hours in 1984, 1,623 hours in 1985, and 161 hours in 1986. (Id. at 20).  Work is dispatched by seniority and members do not have to explain why a dispatch is turned down. (Id. at 27).  The employee did not accept every work call potentially available to him, (Id. at 34).


Witt identified Robert Bowman as a retired longshoreman who had been one number below the employee on the union seniority list. (Id. at 23).  He stated Bowman had worked only under the old ship‑arrival schedule. (Id. at 22).  Bowman's total 1985 pay must have reflected yard work as well as work unloading ships. (Id. at 38).


Charles L. Willis testified he is assistant dispatcher for the union.  He identified Hearing Exhibit 32, the union's dispatch list.  It consisted of 86 names in descending order of seniority.  The employee is number 42 on the list.  Willis agreed generally with Witt's statement concerning 1988 work hours approximating work likely to be available in the near future.  Willis also stated he would defer to Witt's knowledge of available work, rates of pay, and employment conditions.  Willis testified that unlike Witt he believed some minor part of the increase in 1989 was not attributable to the temporary conditions caused by the Exxon Valdez oil spill.


Alan Kulaszewicz testified in his March 29, 1990 deposition that he has worked for the employer since 1979 and been manager since 1982.  (Kulaszewicz dep. at 5).  He oversees activities of loading and unloading cargo ships, involving 75 employees, on "ship" days.  On "non‑ship" days he oversees yard activities involving 6 employees.  (Id. at 7).  Cargo ships are scheduled to arrive in the Port of Anchorage on Sunday and Tuesday, barring unexpected delays. (Id. at 11).


Kulaszewicz stated he knew the employee as a stevedore dispatched to work for the employer by the union. (Id. at 9).  He believed the employee's testimony concerning his number 42 rank on the union seniority list.  Kulaszewicz believed the union had 88 members on its primary registration list. (Id. at 10).


Stevedores work in a variety of positions including drivers, rashers, checkers, bosses, flat stackers, and utility men. (Id. at 11).  Stevedores also perform yard work.  Some yard work jobs are "bid" and then allocated for 90‑day periods to the most senior union members seeking the work.  They include positions of walking bass, head checker, and auto checker.  During that period those employees work only for the employer (rather than the other two stevedore firms at the port) . (Id. at 12).  Those positions represent the "cream" of the available work and are historically filled by the most senior union members such as numbers one through six.  They work "ship" day's and 8 ½ hours on "non‑ship" days.  The employee, at number 42, would not be able to obtain that type of work, (Id. at 13).


Some yard work is also performed on an "exceptional" basis, involving transhipping due to storm damages.  The amount of storm damage has decreased dramatically over the last 10 years, however. (Id. at 16).  Work also occurs during fishing season, the amount has remained steady over the years.  He estimated the employee could obtain one day's work every two weeks in the yard, consisting of ½ hours. (Id. at 17).  The employer has worked on a seven‑day per week basis occasionally, perhaps three times per year. (Id. at 18).


Kulaszewicz believed the employee worked about an average number of hours. (Id. at 19).  He had reviewed the testimony of Robert Witt, including Exhibit A. He had no reason to doubt Witt's testimony. (Id. at 22).  He agreed with Witt's testimony concerning pay rates between 1984 and 1991 and the estimate that 2/3 of stevedore hours worked are paid at overtime rates. (Id. at 23).  He disagreed on accrual of vacation pay.  He believed vacation pay was earned only if more then 1,441 hours were worked per year. (Id. at 25).


Kulaszewicz agreed with Witt's testimony that average hours worked during the 1984‑1987 period exceeded those in 1988.  He attributed that occurrence to economic recession and a change in the shipping schedule.  About two years ago one shipper, which had previously had cargo ships arrive in port on Sunday and Wednesday, changed its schedule to Sunday, Tuesday to match that of it competitor. (Id. at 26).  Consequently, the total hours worked per Stevedore per week was limited by the loss of the Wednesday "ship day." (Id. at 27).  He believed that increased hours worked in 1989 should be attributed to a one‑time event, the Exxon Valdez oil spill.  He agreed with Witt's testimony that 1988 hours would more accurately approximate likely available work in the next five years. (Id. at 28).


Kulaszewicz disagreed with the employee's estimate of hours likely to have been worked but for his injury.  Kulaszewicz identified as Exhibit B to his deposition two sheets of estimated hours prepared by the employee (admitted as Hearing Exhibit 24) and a final sheet prepared by himself. (Id. at 28).  He agreed with the employee that Sunday "ship days" amounted to 12 hours of work. multiplying by 52 weeks would yield 624 hours of overtime, he agreed.  (Id. at 29).  He disagreed with the employee's estimate of 312 hours of overtime and 312 hours of straight time arising from Tuesday "ship days." Work on Tuesday ships is typically completed in 10 hours.  He based that estimate on his experience signing time cards, determining overtime, and signing pay checks. (Id. at 30).  Based on his estimates he believed the employee would work 312 hours. (Id. at 31).


Kulaszewicz disagreed with the employee's estimate of 20 hours yard work per week for 52 weeks.  He estimated the employee would work one day every two weeks for a total of 156 hours straight time and 65 hours overtime. (Id. at 32).  He agreed with the employee's holiday pay estimate. (Id. at 33), He disagreed with the employee's estimate of 26 ship tie‑ups involving four hours of overtime each.  He estimated the employee would work only 15 tie‑ups. (Id. at 33).


Kulaszewicz testified no stevedore he knew worked 52 weeks per year.  However, if the employee worked 52 weeks per year he estimated the total hours worked would equal 1,513.  Approximately two thirds of the hours would be overtime rates. (Id. at 34).  He also disagreed with the employees inclusion of retroactive bonus pay estimated at $2,800.00.  The payment referred to was a one‑time payment which would have equaled $1,350.00 if the employee worked 2,000 hours. (Id. at 35).  It was paid only for one year.  (Id. at 36).


Kulaszewicz estimated the employee would have worked 1,513 hours per year.  Multiplying straight time hours worked by $22.20 and overtime hours by $33.30, and adding $4,387.70 in vacation pay, he estimated the employee would have earned $48,843.20.  He believed the estimate overstated the employee’s likely earnings, however, because it assumed 52 weeks of work without the two to four weeks per year vacation Kulaszewicz believed would be taken. (Id. at 37).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.
Resolving the compensation rate at this time

The employee asked us to utilize our authority under AS 23.30.155(h) to refrain from issuing a decision and order deciding his compensation rate at the present time.  AS 23.30.155(h) authorizes us to, "make the investigations . . . or hold the hearings, and take the further action which [we consider] will properly protect the rights of all parties."  That authority may be exercised, "at any time in a case in which payments are being made with or without an award, where . . . payments of compensation have been . . . reduced, terminated, changed or suspended in this case the action sought is forbearance in issuing a decision and order on the claim for an increased temporary total disability

compensation rate.


The employee asserted he had not received temporary total disability compensation payments from the insurer since March 8, 1990.  He further alleged two requests for explanation had gone unanswered.  He argued that his constitutional right to due process of law might be impaired by decision on the underlying claim for an increased compensation rate.


The insurer asserted in its answer that the employee's compensation checks had been forwarded directly to the court subject to a writ of execution.  The insurer argued a further delay in resolving the compensation rate issue was not justified.


We cannot detect any impediment to the employee's constitutional right to due process of law inherent in resolving the compensation rate issue at this time.  An unusually long time has already passed without a decision.  The initial delay arose out of the lack of time for completion of the hearings However, a greater delay has now taken place due to the employee's post‑hearing requests for relief.  Our decision to hold matters in abeyance to date stemmed from our desire to resolve related matters at one time after all parties had had the opportunity to express their positions and, implicitly, our recognition that delay in determining a higher compensation rate primarily impacts the party (employee) requesting the delay.  However, we cannot delay our decision indefinitely without increasing the possibility that the passage of time after hearing will adversely impact our ability to render a fair decision without the administrative inconvenience of reviewing the entire record again.  We find the lack of any articulable prejudice to the employee, the insurer's objection to any further delay, and the nearly four‑month period since hearing weigh in favor of proceeding to a decision at this time.  The employee's request for an indefinite delay in the issuance of a decision and order is denied and dismissed.

2.
Augmentation of the hearing record

The employee petitioned to augment the hearing record with documentary evidence of the earnings of two fellow stevedores. Such evidence is relevant in the consideration of the "nature of the employee's work and work history" under AS 23.30.220(a) (2) in effect at the time of the employee's injury.  The insurer objected.  It pointed out that, as part of the agreement governing conclusion of the hearing and at the employee's request, admission of further documentary evidence was expressly restricted.  The restriction allowed introduction only of documentary evidence possessed in the hearing room by witness Alan Kulaszewicz.  The object of the restriction was limitation of evidence to only that which Kulaszewicz could have presented had time permitted.


The employee argued the evidence in question was proper rebuttal of Kulaszewicz's deposition testimony.  In Sirotiak v. H.C. Price, Co., 758 P.2d 1271 (Alaska 1988), the court discussed admission of rebuttal evidence in the civil trial context.  We have reviewed the court's treatment of rebuttal testimony and its admission in Sirotiak to guide our decision.


Our proceedings are not generally bound by rules of evidence or procedure.  Instead, we are to conduct our hearings "in the manner by which [we] may best ascertain the rights of the parties."
AS 23.30.135(a). Consequently, we normally allow "rebuttal testimony" to be adduced at hearing, from witnesses then available, without strictly scrutinizing the evidence to determine whether it meets the requirements expressed in Sirotiak.  However, we do not generally continue hearings to enable production of rebuttal evidence not available at hearing.  If the rebuttal evidence is critical to the issues at the hearing and the party seeking to introduce the evidence couldn't reasonably have anticipated the testimony to be rebutted, a continuance may be granted,


We find that the employee agreed to a limitation on the introduction of further documentary evidence.  The insurer relied upon that agreement in the presentation of Kulaszewicz’s testimony.  We conclude we must deny the employee's petition to augment the record with additional documentary evidence, under that agreement, in order to avoid injustice and indefinite delays in completing this adjudication.  Adamson v. University of Alaska, AWCB No. 88‑0283 (October 28, 1988); aff'd, 3 AN 88‑11573 (Alaska Super, Ct.  March 28, 1990.


We would also reach the same conclusion based on our analysis of the proposed additional evidence.  We find the employee could reasonably have anticipated Kulaszewicz's testimony in light of past compensation rate cases and, given Brunke, could reasonably be expected to include the evidence of co‑workers' earnings in his case‑in‑Chief.  We also find the additional evidence would not have been critical to our determination of compensation rate. (See discussion in next section).  The employee's petition is denied and dismissed.

3.
Temporary Total Disability Compensation Rate

All of the employee's injuries, for which he now receives temporary total disability compensation, occurred after January 1, 1984 and before July 1, 1988.  AS 23.30.220(a) provided during that period:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. it is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employees gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


These provisions, and their predecessors, have been construed in several recent decisions.  Peck V. Alaska Aeronautical, Inc., 756 P.2d 282 (Alaska 1988) ; Phillips v. Nabors Alaska Drilling, Inc. 740 P.2d 457 (Alaska 1987)7 Brunke v. Rogers & Babler, 714 P.2d 795 (Alaska 1986);  State of Alaska v. Gronroos, 697 P.2d 1047 (Alaska 1985) ; Deuser v. State of Alaska, 697 P.2d 647 (Alaska 1985); Johnson v. RCA‑OMS, Inc., 682 P.2d 905 (Alaska 1984).  In Phillips, the court adopted the analytical framework of Johnson for determining compensation rates under the provision of AS 23.30.220(a) reproduced above.  Phillips, 740 P.2d at 460 n.7.


Substituting the terminology of AS 23.30.220(a), Johnson requires that the subsection (a) (1) gross weekly earnings be compared to the weekly wage at the time of injury to determine whether subsection (a) (1) fairly reflects wages at time of injury.  Johnson, 682 P.2d at 967.  Where a substantial variance is found to exist, fairness to both the employer and the employee requires the use of subsection (a) (2).  Gronroos, 697 P.2d at 1049.  The court continued to endorse the Johnson analytical approach in Phillips, 740 P.2d at 460.


Construing AS 23.30.220 as it existed prior to the July 1, 1988 legislative revision, the court consistently stated the objective was "to formulate a fair approximation of . . . probable future earning capacity during the period in which compensation benefits are to be paid." Johnson, 681 P.2d at 907.  As we noted previously, earnings of co‑workers is some relevant evidence of the work the employee could have performed had he not been disabled.


At hearing, the parties did not contest the existence of a substantial variance between the employee's gross weekly earnings under subsection (a)(1) and his weekly earnings at the time of injury in 1985.  Nor have we been provided with reliable evidence of the employee's 1984 and 1985 earnings.  The parties seem to agree the employee's 1982 and 1983 earnings totaled $80,502.12. Based solely on the testimony of Rober Witt,
 we find a substantial variance exists and AS 23.30.220 (a) (2) must be used to calculate the employee's temporary total disability compensation rate.


A number of facts stand out which make the employee's claim for an increased temporary total compensation rate a challenging one to determine.  First, the total work available to be worked by the employee and his fellow union members is dependent on the amount of cargo shipped through the Port of Anchorage.  The volume of cargo, and resulting available work, can be expected to vary over time.  Second, the amount of work which individual longshoremen may obtain out of the overall volume is affected by the schedule utilized by the shipping companies.  Where two ships make port on the same day, rather than separate days, an individual longshoreman can obtain only one day's work.  Third, the amount of hours actually worked by a longshoreman is dependent both on the personal decisions of union members with greater seniority who have first chance at available work and the individual longshoreman's personal decision to accept work or not.


The employee sought to rely on Hearing Exhibit 31, a copy of an approved compromise and release of a compensation claim filed by Robert Bowman.  That agreement, based on Bowman's July 28, 1985 injury, called for payment of compensation based on an "average weekly wage" of $1,502.71. Since Bowman worked for the same employer as the employee, and was immediately junior to the employee on their union seniority list, the employee contends we should base his compensation rate on gross weekly earnings of $1,502.71. He supports that contention by pointing out that as a more senior union member, he could have worked any hours accepted by Bowman.


We do not find the negotiated compensation rate paid in the Bowman claim particularly useful in determining this employee's temporary total disability compensation rate.  It, and other evidence of the earnings of particular longshoremen, is of limited utility in achieving a fair estimation of the likely earnings this employee would have achieved absent his current disabling injuries.  The common limitation in each case is the suggestion that we apply particular earnings generally, in this instance to the employee's claim, without taking into account the factors previously mentioned which affect some or all of the individual longshoreman's ability to achieve high earnings.


The employee argues in essence that except for the limitations imposed by previous injuries, he could and would have achieved higher earnings which would have supported the award of a higher compensation rate for his current disability.  In support he relied upon the testimony of Dr. Ireland, medical records, and testimony of Michael Manley that his ability to work was limited.  He also relied on evidence, such as Exhibit A to Robert Witt's deposition, establishing longshoremen with less seniority worked more hours than he did.  Exhibit A indicates that a longshoreman three places junior to the employee (#7 on Exhibit A) worked 2,247 hours in 1984, 2,181 hours in 1985, 1,876 hours in 1986, 2,040 hours in 1987, 1,528 hours in 1988, and 1,874 hours in 1989.
 Witt testified the employee worked 1,393 hours in 1984 and 1,623 hours in 1985.


While the hours worked by longshoreman #7 don't support the employee's estimated future earnings based on 2,480 hours of work, they are generally consistent with his estimate based on 1,874 hours.  If we accepted the premise of the employee's argument, that his compensation rate based on expected future earnings should be adjusted for diminished ability to work attributed to his pre‑existing back condition, the evidence described above would support his requested increase.  However, we do not believe his argument is consistent with AS 23.30.220 as construed by our court.


Under AS 23.30.220(a) (2) we are to formulate "a fair approximation of . . . probable future earnings capacity during the period in which compensation benefits are to be paid." Johnson, 681 P.2d at: 907.  (Emphasis added) in Deuser the court quoted from professor Larson's treatise, "If claimant's part‑time relation to the labor market is 'clear, and above all if there is no reason to suppose it will change in the future period into which disability extends, then it is unrealistic to turn a part‑time able‑bodied worker into a full‑time disabled worker."' (emphasis in original Deuser, 697 P.2d at 650 n.2.  We believe that direction extends to claimants like the employee who attributed reduced work time to physical conditions which are not likely to change in the future and are not caused by the injuries underlying this claim.  We believe any reduction in the hours the employee could work which might be attributable to prior injuries, while a potential basis for claims for permanent or temporary partial disability compensation if work‑related, must (to the extent they will not change during the period compensation is payable) be recognized in estimating the hours the employee would have worked absent his current injury.  We therefore focus on the hours the employee actually worked rather than those he could only have worked absent any physical limitations he labored under prior to the injuries involved in his current claim.


Witt testified the employee worked 1,393 hours in 1984 and 1,623 hours in 1985.  The medical records indicate no significant time off work due to the 1984 and 1985 injuries for which compensation is being paid the employee.  See, Ireland medical report of December 15, 1985, Moser medical report of April 25, 1984.  We find comparing those hours to the hours worked by other longshoremen with similar seniority during the periods in question is a reasonable way of estimating the employee's probable lost earnings during his disability period.


Witt deposition Exhibit A lists hours worked between 1984 and 1989 by the ten longshoremen immediately above and below the employee on his union's seniority list.  The employee's 1,393 hours worked in 1984 ranked him in tenth position.  Hours worked by the eleven longshoremen including the employee ranged from a high of 3,147 hours to a low of 472 hours. in 1985, the employee's 1,623 hours worked ranked him sixth between a high of 2,193 hours and a low of 67 hours worked.


Based on Witt deposition Exhibit A, we have calculated the employee's probable work hours each year by taking a figure falling between the hours worked by the fifth and sixth longshoremen.  The employee is not included in the list from 1986 onward since his injury precluded much work in 1986 and any work in years thereafter.  We have established the employee's probable hours worked by inserting him in the list at a position mid‑way‑between the fifth and sixth longshoremen's actual hours worked for 1986 through 1989.  That position yields the following estimated hours worked: 1986 ‑ 1,507 hours, 1987 ‑ 1,654 hours, 1988 ‑ 1,534 hours, 1989 ‑ 1,383 hours.  We find the employee would have worked an average of 1,520 hours per year from 1986 through 1989.


The witnesses generally agreed straight time pay rates were $19.62/hours in 1986, $20.12/hour in 1987, $21.12/hour in 1988, $21.62/hour in 1989, and $22.62/hour beginning in July 1990.  We find the employee would have earned average hourly straight time of $21.02 and overtime of $31.53/hour. The witnesses also agreed two thirds of the hours worked would have been overtime and one third straight time.  We find the employee would have averaged $31,971.42 in overtime and $10,636.12 in straight time, for a total of $42,607.54 per year.


To that total we must also add employer contributions which are readily calculable and taxable.  Ragland V. Morrison‑Knudsen Co., Inc., 724 P‑2d‑ 519 (Alaska 1986); AS 23.30.265(1S). Because it is our understanding employer contributions for pension and health and welfare are not taxed, we have excluded them.  We included $2.90/hour vacation pay and holiday pay equaling 66 hours straight time and 22 hours overtime. $42,607.54 plus $4,408.00, $1,387.32, and $693.66 equals $49,096.52.


We find the employee would probably have earned an average of $49,096.52
 per year between 1986 and the date of this decision.  That amount yields gross weekly earnings of $944.00. Referring to the 1985 Rate Tables for a single employee with three dependents, we find the employee entitled to receive temporary total disability compensation at the weekly rate of $516.14.  The employer shall pay compensation at the rate of $516.14.  The employer shall pay compensation at that rate retroactive to the first payment date.  The employer may offset temporary total disability compensation previously paid at the lower rate of $480.70 per week.


We find the employer controverted the employee's claim for a temporary total disability compensation rate greater than $480.70 per week.  We find the employee retained an attorney who successfully prosecuted his claim, obtaining an award based on a weekly compensation rate of $516.14. The employer shall pay the employee's attorney a statutory minimum fee based on the difference between the compensation awarded at the rate of $516.14 and that voluntarily paid at the weekly rate of $480,70.  The employer shall reimburse the employee for the reasonable costs of prosecuting his claim. 8 AAC 45.180.  We retain jurisdiction over disputes concerning the reasonableness of the employee’s costs.

ORDER

1. The employer shall pay temporary total disability compensation at the weekly rate of $516.14.  The employer may offset compensation previously paid at the weekly rate of $480.70.


2. The employer shall pay the employee's attorney statutory minimum attorney's fees based on the difference between compensation voluntarily paid at the rate of $480.70 and that paid at the awarded rate of $516.14 per week.  The employer shall reimburse the employee for the reasonable costs of prosecuting his claim.


Dated at Anchorage, Alaska, this 18th day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ D.F. Smith
Darrell Smith, Member

PFL/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Miles Davic, employee/applicant; v. Seastar Stevedore, employer; and Industrial Indemnity , insurer/defendants; Case No. 8532710/8532636/8406012; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of July, 1990.

Clerk

SNO

� The employee filed a petition seeking permission to file additional evidence.  The insurer answered, objecting to inclusion of additional evidence.  The employee then filed a June 7, 1990 request that we refrain from issuing a decision and order, on the compensation rate issue, pending resolution of a dispute over the payment of his temporary total disability compensation.  The insurer responded by letter on June 11, 1990 objecting to that request.  Due to the nature of the employee's petition and final request (which we considered in the nature of a petition for extraordinary relief) we chose to consider them contemporaneously with the underlying claim.  We therefore closed the record on the entire matter on June 27, 1990.  On that date we met for the first time following the passage of a reasonable time for receiving any timely�filed reply to the insurer's June 11, 1990 letter�answer.  8 AAC 45.050(d) and 60(b).


� Because we cannot simply compare 1983, 1984, and 1985 earnings as contemplated by AS 23.30.220, we have considered hours worked in 1983, 1984, and 1985 as Witt testified.  In 1983 and 1984 the employee worked 1,493 and 1,393 hours respectively.  Witt testified 'the employee worked 1,623 hours in 1985.  We find, comparing the average hours worked in those periods, that the employee's time of injury weekly wages would have substantially exceeded his gross weekly earnings using AS 23.30.220(a)(1).


� A longshoreman three places lower yet (#10 on Exhibit A) worked even more hours than #7 each year.  Witt identified that individual as the union's dispatcher, however.  Charles Willis testified dispatchers are elected positions.  The dispatcher's hours do not necessarily correspond with those available to the employee, though, and therefore illustrate yet another factor discouraging attempts to generalize from individual earnings.


� Not included is any incremental pay for work as an equipment operator, checker, or crane operator.  The employee presented no evidence on this point.  We believe the burden of proof falls on the employee when seeking a higher compensation rate. McMullen v. M & M Enterprises, AWCB No. 87�0226 (September 25, 1987).  We also recognize the necessarily rough estimate represented by "probable future earnings" can only be "fine�tuned" to a limited degree.  We conclude the future earnings calculated are fair to the employee and employer considering the availability and reliability of the evidence needed for our determination.





