ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

DONALD E. MURRAY,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8928172



)
AWCB Decision No. 90-0163


v.
)



)
Filed with AWCB Anchorage

POOL ARCTIC ALASKA,
)
July 19, 1990



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


This matter came before us in Anchorage, Alaska on June 14, 1990.  Attorneys Michael N. White and Richard F. Illgen represented the employee.  Attorney Susan L. Daniels represented the employer and its insurer.  The record closed at the end of the hearing.  On November 2, 1989 the employee, age 47, fell while working for the employer as a roughneck on an oil platform in Cook Inlet.  As a result of the fall, the employee suffered a fractured thoracic spine resulting in paraplegia.  The insurer has paid temporary total disability compensation at a weekly rate of $511.93 based on gross weekly earnings of $812.49. The employee believes his gross weekly earnings have been under‑calculated by the insurer's refusal to include compensation received for a previous compensable injury in his gross earnings used to determine his compensation rate.

ISSUE

Is temporary total disability compensation includable in gross earnings for purposes of calculating spendable weekly earnings under AS 23.30.220(l)?

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220 provides, for injuries occurring on and after July 1, 1988:

(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury

"Gross earnings" are defined in AS 23.30.265(15) as:

periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee that is not fully taxable to the employee during the pay period, except that the total amount of contributions made by an employer to a qualified pension or profit sharing plan during the two plan years preceding the injury, multiplied by the percentage of the employee's vested interest in the plan at the time of injury, shall be included in the determination of gross earnings; the value of room and board if taxable to the employee may be considered in determining gross earnings however, the value of room and board that would raise an employee's gross weekly earnings above the state average weekly wage at the time of injury may not be considered.


Based an the parties' stipulation of fact,
 we find as follows.  In the two calendar years before his injury (1987 and 1988) the employee's federal income tax returns indicated gross earnings of $81,249.10. They included earnings of $59,323.00 in 1987 and $21,926.10 in five and one‑half months of 1988.  The employee suffered a work‑related broken left foot and was unable to work from June 15, 1988 through December 7, 1988.  During his period off work in 1988, the employee received temporary total disability compensation totaling $18,267.54.


The employer had a general lay off on June 17, 1988.  Many laid off employees were offered employment at other operations outside Alaska, and most not placed with other operations found employment within the state shortly after lay off.  The employee would have been part of the lay of f had he not been disabled previously.  During his 1988 period of temporary total disability compensation, the employee continued to receive credit for service in the insurer's pension plan.  Following his December 7, 1988 release to return to work, the employee was laid off on December 8, 1988.  He returned to work for the employer on February 7, 1989.


The employee contends that the $18,267.54 he received in 1988 should be included in the calculation of his gross earnings.  Doing so would raise his gross weekly earnings to $995.00 and his temporary total disability compensation rate to $606.34 per week.  He argues workers' compensation payments are "gross earnings" under As 23.30.265(15).  If not, then their exclusion represents an unconstitutional denial of equal protection and due process as well as a violation of AS 18.80.225. That statute provides in part: It is unlawful for the state . . . (3) to refuse or deny to a person any local, state, or federal funds, services, goods, facilities, advantages or privileges because of physical or mental disability."


As the employee notes in his brief, we have not found the determination of the constitutionality of our Act a proper role as an executive branch agency.  We have instead deferred to the courts assertions that the Alaska Workers' Compensation Act is unconstitutional.  We continue to follow that course here.


The employee cites authority for the proposition that courts must interpret statutes in a way to avoid unconstitutionality.  He asks us to assume a similar burden.  Where necessary to do so, interpreting our statute in a way which will avoid a constitutional challenge certainly is a wise policy.  However, we do not see either AS 23.30.220 or AS 23.30.265(15) as statutory provisions amenable to construction.  They appear clear and unambiguous.  We also find no conflict with AS 18.80.255. Therefore, we do not address the various constitutional arguments made by the employee.


To be included in the calculation of "gross weekly earnings," payments must fall within the statutory definition of "gross earnings" contained in AS 23.30.265(15).  Temporary total disability compensation is one of the indemnity benefits alluded to by the legislature in Section 1, Ch. 79, SLA 1988, Legislative Intent.  It is a part of a "self‑sufficient social insurance mechanism." Bailey v. Litwin Corp., 780 P.2d 1007, 1011 (Alaska 1989) (quoting 2 A Larson, The Law of Workmen's Compensation §60.21(f)(1987)). The purpose of workers' compensation is to compensate the victims of work‑related injury for a part of their economic loss.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  Whether indemnity benefits received for a previous work‑related disability should be included in the "part of the economic loss" recognized by the compensation rate payable for subsequent work‑related disability is the legislature's prerogative.


AS 23.30.265(15) does not expressly mention previously received compensation payments.  We conclude, though, that in enacting AS 23.30.265(15) the legislature strictly defined those payments which could not be included in the determination of gross weekly earnings. we find compensation payments are excluded by that definition.


Temporary total disability compensation is typically paid periodically.  It could also be argued as being paid by the employer (or its insurer) to an employee "for employment" since it stems from an injury‑caused interference with the employment relationship.  However, compensation is a replacement of part of the economic loss rather than recompense for work performed.  Compensation is payable, by definition, while an employee is incapable of working and entitlement does not turn on continuance of an employment relationship between the employer and the disabled employee.  We conclude, therefore, that temporary total disability compensation is not a periodic payment for employment included within the AS 23.30.265(15) definition of "gross earnings."


We also find, based both on the fact that the compensation was not included in the employee's 1988 federal income tax return and our experience in previous claims, that temporary total disability compensation is not taxed.  We find that such compensation is a "benefit or payment to the employee that is not fully taxable to the employee during the pay period" and is not a contribution to a qualified pension or profit sharing plan.  We conclude, therefore, that temporary total disability compensation is also excluded from "gross earnings' on that basis.


We found temporary total disability compensation is not included in "gross earnings." Consequently, the employee's application for a higher temporary total disability compensation rate based on that inclusion is denied and dismissed.

ORDER

The employee's application for a higher compensation rate, based on inclusion of temporary total disability compensation received in his "gross earnings" under AS 23.30.265(15), is denied and dismissed.


Dated at Anchorage, Alaska, this 19th day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F.. Lisankie, Designated Chairman

/s/ D.F. Smith
Darrell F. Smith, Member

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Sr., Member

PFL/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct: copy of the Decision and Order in the matter of Donald E. Murray, employee/applicant; v. Pool Arctic Alaska, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 8928172; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day
of July, 1990.

Jamie Whitt, Clerk

SNO

� We very much appreciate the parties' efforts to economize our proceedings, including their preparation of a stipulated statement of facts.  Having reviewed those facts, we chose to base our findings upon them. 8 AAC 45.050(f)(4).


� The use of the phrase "taxable to the employee during the pay period; rather than the "year received" or similar language, reinforces our belief that the legislature intended to include in "gross earnings" only periodic and other payments which represent "pay" for work performed.





