ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

BETTY L. PETERSEN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8709247



)
AWCB Decision No. 90-0164


v.
)



)
Filed with AWCB Anchorage

ANCHORAGE SCHOOL DISTRICT,
)
July 19, 1990

(self‑insured),
)



)


Employer,
)


Defendants.
)



)


We heard this claim for medical expenses and attorney's fees and costs on June 14, 1990, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph A. Kalamarides.  The employer and insurer (employer) were represented by attorney James M. Bendell.  The record closed at the conclusion of the hearing.

FACTUAL BACKGROUND

On May 8, 1987, while working as a custodian for the employer, the employee injured her low back.


On May 25, 1989, Petersen entered into a compromise and release waiving all benefits except medical benefits.  This compromise and release was approved by the board on June 29, 1989.  At the time of the settlement, the employee's treating physician was Simon Carraway, D.C. Petersen continued to receive chiropractic treatments from Dr. Carraway and eventually returned to work with the employer in a clerical position in the fall of 1989.


At the request of the employer, the employee was seen by Paul Okamoto, D.C., on October 6, 1989.  In a report issued on October 31, 1989, Dr. Okamoto stated, in essence, that while the treatment which Petersen had received was appropriate, any further chiropractic care would be only palliative and not curative nature.


On November 17, 1989, Dr. Carraway stated in report:

I strongly disagree, with Dr. Okamoto's impression and opinion.  The patient has progressed dramatically under care and I feel she continues to make slow progress.  A re‑exam and x‑ray was just completed and a full report will follow.  Without chiropractic care it is doubtful that she could continue to work for very long.


On October 6, 1989, the employer filed a Controversion Notice stating:  "Independent chiropractic exam indicates that continued chiropractic is not curative in nature."


When asked by the employer's attorney at his deposition which was taken on March 12, 1990, if he had an opinion with regard to the future need of chiropractic care for the employee, Dr. Okamoto stated:  "I did come to an opinion there. I felt that the chiropractic care provided palliative or relief care, but there was no further care to benefit from the chiropractic care in her case." (Okamoto dep. at 9).  On cross‑examination, Dr. Okamoto testified as follows;

Q.
Doctor, do you feel that chiropractic treatment would be beneficial to her in helping her get along with her job at the present time?


A.
Yes, I do.


Q.
In other words, if she was to have some low back discomfort from sitting at her current job, or as you mentioned that she did, a chiropractic treatment might help her continue on working?,


A.
Yes, I do.

(Id. at 11)


Q.
Doctor, by saying that there's no curative factor of future chiropractic treatment, you are not saying that you would not recommend chiropractic treatment in the futureif it was to assist her in continuing with work.


A.
That's correct.


Q.
That would be on an as‑needed basis?


A.
Right.

(Id. at 13)


At his deposition which was taken on April 19, 1990, Dr. Carraway was asked if he thought Petersen had stabilized in progress when she was seen by Dr. Okamoto on October 6, 1989, and he responded:


A.
No, I don't feel she had.


Q.
And, can you comment whether or not this was helping her in her work activity?


A.
Well, she has since went from working four hours a day to working full‑time and even though she's working twice as much as she was at that time, she's still maintaining approximately the same schedule.  So, in my way of looking at it, that alone would be evidence of progress.


Q.
Do you feel that your treatment of her and the present progress is reasonable and necessary treatment?


A.
Yes.


Q.
And, by reasonable and necessary, what do you mean?


A.
I mean that if she were to be discontinued from care now, as I see it, her condition would worse [sic] to the point where she possibly wouldn't be able to work.

(Carraway dep. at 9‑10).


When asked about his understanding of the terms "palliative" and "curative," Dr. Carraway testified:


Q.
All right.  You mentioned the terms “curative” or "palliative."  hat is your definition of palliative?


A.
Palliative care affords relief, but it's not curative in nature according to the dictionary.  It's just relief for maybe a limited period of time, but you don't seem to make any progress with it.


Q.
By progress, you mean, improvement?


A.
Improvement overall.


Q.
And, "curative"; what's your definition of curative?


A.
Curative means that you're somehow or another making progress, you're getting better and better as the time goes on.


At the hearing, Petersen testified that before receiving chiropractic treatments from Dr. Carraway, she could hardly work because of foot, leg, back and head pain.  She said that the results from Dr. Carraway treatment have been fantastic; she now rarely gets the pains in her foot, leg, spine and head.  The employee explained that without the chiropractic treatments that she received on an as‑needed basis, she would not be able to work the four to eight hours a day that she does.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23,30.095(a) provides in pertinent part:


The employer shall furnish medical . . . treatment . . . for a period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


We have held that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.(June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  The employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagne v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


We have also held that:  "if the treatment is necessary to prevent the deterioration of the patient's condition and allow hiscontinuing employment, it is compensable within the meaning of the statute." 'Carter v. Municipality of Anchorage, AWCB No. 88‑0067 (March 31, 1988), citing Wild V. Cook Inlet Pipeline, No.3AC‑ 80‑8083 (Alaska Super.  Ct.  November 7, 1983) ; see accord Dorman v. State, No.3AN‑83‑551 (Alaska Super.  Ct.  February 22, 1984). See also, Sylva v. Municipality of Anchorage, AWCB No. 88‑0110 (April 29, 1988).


While Dr. Okamoto is of the opinion that continuing chiropractic treatments will be merely palliative and not curative, we are more persuaded by the testimony of Dr. Carraway and Petersen. Dr. Carraway stated that all during the time he has treated Petersen her condition has 'progressed" to the point that she can now work up to eight hours a day.  Because Petersen can work twice as many hours now than she could before, Dr. Carraway believes that his treatments are curative and not just palliative.  He also believes that chiropractic treatments will be needed in the future on an as‑needed basis because Peterson will not be able to work without them.  The employee testified that the pain she experienced before being treated by Dr. Carraway has been either eliminated or greatly reduced.  She feels that she could not continuing working the four to six hours a day as she is able to do now without the chiropractic treatments.  Even Dr. Okamoto acknowledged that future chiropractic care would be helpful to Petersen.


Based on these facts, we conclude that the chiropractic care which Petersen has received in the past and might be needed in the future to enable her work is reasonable and necessary for the process of recovery and, accordingly, should be paid by the employer.


Next, the employee requests attorney's fees in the amount of $677.50 (.50 hours x $125 and 4.1 hours x $150), legal assistant fees in the amount of $336.00 (4.2 hours x $80) and legal costs in the amount of $407.50 for a total of $1,421.00.  Having reviewed the statement of fees and costs and considering them reasonable, and considering the fact that the employer has not objectioned to them as unreasonable, we find that the employer should pay them after making one adjustment.  While the employee's attorney claims that 4.10 hours of his time is worth $150.00 an hour, it has been a long standing board policy that $125.00 an hour is a reasonable fee unless complexity is shown, we find this case to be of average complexity and, accordingly, the employee's claim is reduced from $1,421.00 to $1,318.50.

ORDER

1. The employer shall pay medical expenses in accordance with this decision.


2. The employer shall pay attorney's fees, legal assistant fees and legal costs in the amount of $1,318.50.


Dated at Anchorage, Alaska, this 19th day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ D.F. Smith
Darrell F. Smith, Member

/s/ R.L. Whitbeck Sr.
Richard L. Whitbeck, Member

REM/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Betty L. Petersen, employee/applicant; v. Anchorage School District, (self‑insured), employer/defendants, Case No. 8709247; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of, July, 1990.

Jamie Whitt, Clerk
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