ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

HENRY BLATCHFORD,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8828004



)
AWCB Decision No. 90-0169


v.
)



)
Filed with AWCB Fairbanks

TAYWOOD‑BERG‑RIEDEL,
)
July 26, 1990



)


Employer,
)



)


and
)



)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


We are deciding this Petition for Modification of our June 13, 1990 decision and order concerning this case on the basis of the documentary record.  Attorney Michael Jensen represented the applicant employee, and attorneys Trena Heikes and Lee Glass represented the defendant employer and insurer.  We closed the record on July 25, 1990, when we next met following the pleading period provided at 8 AAC 45.050.

ISSUES
1. Is the employee entitled to temporary total disability (TTD) benefits under AS 23.30.185 for the period September 9, 1988 through June 19, 1989 during which he received unemployment insurance benefits which he subsequently returned to the Employment Security Division of the Alaska Department of Labor?

2, Is the employee entitled to additional costs under AS 23.30.145(b) related to a hearing held on April 18, 1990?

3. Is the employee entitled to interest on the additional TTD benefits requested?

4. Is the employee entitled to a reasonable attorney fee under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his back while working as an equipment operator for the employer on or about June 1, 1988, We held a hearing on the merits of the employee's claim an April 18, 1990, and issued a decision and order on the case on May 3, 1990, awarding continuing TTD benefits, interest, medical benefits, attorney fees, and costs.  The employer subsequently appealed the first decision and order to the superior court, but that appeal did not address the issues now being considered.


The employee filed a Petition for Modification on May 9, 1990, asking us to modify order #4 of our May 3, 1990 decision, which awarded attorney fees and costs.  He requested statutory minimum attorney fees under AS 23.30.145(a) on continuing compensation benefits once fees calculated under AS 23.30.145(a) exceed the reasonable fees awarded in our first decision.  He also requested $98.40 in transcript costs under AS 23.30.145(b).


While reviewing the record we also noted a sub‑issue we failed to address in our first decision.  In the April 18, 1990 hearing the employer argued that TTD benefits should be denied for any week that the employee received unemployment insurance benefits.  The Alaska Department of Labor records in the file showed the employee to have received unemployment benefits for the period from August 10, 1988 through June 10, 1989.  The first unemployment check was issued to him on September 9, 1988, and the last on June 19, 1989.  On our own initiative we addressed this issue under As 23.30.130.


On the basis of the documentary record and the parties' briefing, we issued a decision and order on June 13, 1990, awarding additional attorney fees and costs, and denying TTD benefits under AS 23.30.187 for the period he received unemployment insurance benefits, September 9, 1988 through June 19, 1989.


On June 18, 1990 the employee filed a second "Petition for Modification or Reconsideration" requesting us to restore TTD benefits from September 9, 1988 through June 19, 1989 and again requested $305.00 in legal costs not awarded in the two earlier decisions.  He also requested 2.0 additional hours of attorney time for preparing the second modification request.  He offered to provide an affidavit concerning the claimed attorney's hours.  With his modification request the employee filed an affidavit dated June 18, 1990 in which the employee indicated that he repaid the $8,692.00 in unemployment benefits from the disputed period to the Employment Security Division on May 14, 1990.  The affidavit also indicated that the employer then paid TTD benefits and interest for the disputed period.  On July 10, 1990 the employee appealed our June 13, 1990 decision and order to the Third Judicial District Superior Court pursuant to AS 23.30.125(c), where the case is now pending.  The employee cites Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981), and argues that our June 13, 1990 decision should be vacated because we decided the unemployment benefit issue on our own motion without giving the parties opportunity to address the point.  He argues that the employee should not be barred from entitlement to TTD benefits simply because he was entitled to unemployment benefits which he chose not to accept.  He also argues that even if he is barred from TTD benefits for the period in question, he should still be entitled to temporary partial disability (TPD) benefits under AS 23.30.200.


The employer argues that the employee actually received unemployment benefits during the period in dispute, and that what he did with those benefits after receipt is irrelevant.  It argues that the plain terms of AS 23.30.187 bars entitlement and that the employee is not entitled to temporary partial disability (TPD) benefits during the period in question because he failed to show a partial earning loss.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Modification

AS 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme Court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1987).  Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256, (1971) the court stated.  "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The Court went on to say:

The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt."3 Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).

Although the Board "may" review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a).  Such a requirement would rob the Board of the discretion so emphatically upheld in O’Keeffe v. Aerojet‑General Shipyards, Inc., supra.


Id. at 169.


We can find no mistake of fact or change of conditions concerning the employee's claim for costs.  At the employee's request we have twice considered his legal costs, after a brief review of the itemized listing we decline to reconsider the costs yet another time.  We will dismiss this issue.


However, the employee's relinquishment of his unemployment benefits presents a change in conditions which raises a novel issue.  We find a sufficient change in circumstances to consider a modification under AS 23.30.130 concerning his entitlement to TTD benefits.

II. Jurisdiction


Although the employee has shown a significant change in circumstances he has also appealed our June 13, 1990 decision to the Superior Court.  In a case involving an appeal of a workers' compensation decision the Alaska Supreme Court in Fishback & Moore of Alaska, Inc. v. Lynn, 407 P.2d 174, 177 (Alaska 1965) stated:

It is the general rule that when an order of an administrative agency is appealed to a court, the agency's power and authority in relation to the matter is suspended as to questions raised by the appeal.  The rule is based on common sense.  If a court has appellate jurisdiction over a decision of an administrative body, it would not be consistent with the full exercise of that jurisdiction to permit the administrative body also to exercise jurisdiction which would conflict with that exercised by the court.  The court's jurisdiction over the subject matter of an appeal must be complete and not subject to being interfered with or frustrated by concurrent action by the administrative body.

(Citations omitted).


The modification of our decision requested in the employee's petition would bear on specific issues now on appeal to the Superior Court.  In accord with the Fishback decision we find that we lack jurisdiction on these issues.  We will deny the petition.


AS 23.30.130 gives us the authority to reconsider and modify our decisions for up to a year following their issuance.  If the Superior Court should complete its proceedings, or stay its proceedings and remand the case, the employee will have until June 12, 1990 to bring the request for modification before us once again.

ORDER

The employee's June 18, 1990 Petition for Modification of our June 13, 1990 decision and order is denied for lack of jurisdiction.


DATED at Fairbanks, Alaska, this 26th, day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S. L. Walters

William S.L. Walters, Designated Chairman

/s/ HM Lawlor

Harriet Lawlor, Board Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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