ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

ROLAND CARRIZALES,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8820720



)
AWCB Decision No. 90-0171


V.
)



)
Filed with AWCB Anchorage

QUALITY FABRICATION, INC.,
)
July 27, 1990



)


Employer,
)



)


and
)



)

ROCKWOOD INSURANCE CO.
)



)


Insurer,
)


Defendants.
)
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We heard this claim for attorney's fees in Anchorage on June 29, 1990.  Employee was represented by attorney Michael Jensen, and Employer was represented by law clerk Wayne Watson.  We closed the record when the hearing concluded.

ISSUE

Is Employee entitled to an award of attorney's fees for temporary total disability (TTD) benefits paid from May 16, 1990 and continuing?

CASE SUMMARY

Employee was injured at work on September 11, 1990 when he suffered a fracture and crush injury of his left leg and foot.  Employer paid him TTD benefits in the weekly amount of $268.55 from September 12, 1988 to November 13, 1989 when his physician, George Gates, M.D., rated Employee’s  left lower extremity at 13 percent, which computes to a whole man rating of five percent.  However, in his report containing the rating, Dr. Gates stated that the rating does not take into account the possibility of future surgery, including either a menisectomy or a tibial ostectomy.  On December 1, 1989 insurer paid Employee a lump sum of $6,750.00 representing a permanent partial impairment (PPI) payment based on Dr. Gates' whole man rating.


On December 15, 1989 Dr. Gates wrote a letter to Carrie Kay, the claims adjuster in Employee's case.  In the letter, Dr. Gates stated he was unsure he "fully understands all of the legal innuendos in Alaska Statue [sic] Section 23.30.265(21) . . . " The doctor added that "with..... a [physical therapy] program, he would demonstrate improvement in the strength of the leg within a 45 day period.  Since his attendance [at physical therapy] has not been consistent in the past, I would say that he is probably at this point in time medically stable, other than the fact that he may require surgery on his knee."


On March 2, 1990 Employee filed an application for adjustment of claim and ‑requested TTD benefits from November 13, 1989 "through continuing," and attorney's fees, among other benefits requests. In its answer filed March 19, 1990, Employer denied it owed TTD benefits from November 13, 1989 through present'.


On May 15, 1990 Dr. Gates performed an osteotomy and knee repair on Employee.  On May 29, 1990 Employer restarted payment of periodic TTD benefits to Employee, effective the date the surgery was performed.  However, Employee continued to press for payment of TTD benefits for the period from November 13, 1989 to May 15, 1990.  He argued he was not medically stable as alleged by Employer.


Just prior to the June 29, 1990 hearing, the parties resolved all issues except payment of attorney's fees on continuing TTD benefits.  The parties filed a written "stipulation" that Employer agreed 1) to reinstate TTD benefits retroactive to November 14, 1989; 2) to pay continuing TTD benefits; and 3) to pay statutory attorney's fees on TTD benefits from November 14, 1989 to May 15, 1990.


Regarding Employee's request for statutory attorney's fees on continuing attorney's fees, Employer argued that when it stated in its March 16, 1990 answer that it disputed TTD benefits from November 13, 1989 "through present", it meant that it was disputing TTD benefits "up to the time of surgery" on May 15, 1990.  It went on to state that once surgery was performed, TTD benefits were "independently reinstated." (Employer brief at 4).  Employer also argued that no controversion had been filed in the claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145(a) states in pertinent part:

When the board advises that a claim has been controverted, in whole, or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


Employer contends there was no controversion in this case.  It is correct if it means no formal notice of controversion was filed.  However, Employer is incorrect if it is asserting that the claim for benefits was not controverted in fact. Wien Air Alaska v. Arant, 592 P.2d 352, 365 (Alaska 1979).  Clearly, Employer "denied and litigated its obligation to pay" TTD benefits right up to the day of the hearing. Id.  Therefore, we conclude Employer controverted in fact Employee's claim for continuing TTD benefits.


Further, we are riot persuaded by Employer's argument that when it filed its March 16, 1990 answer denying TTD benefits "through prevalent", it really only meant the period of time before surgery, which was performed two months after the answer was filed.  This argument is like saying that Employer was denying payment of TTD benefits until it no longer chose to deny payment of benefits.  This ‑rationale fits with Employer's additional assertion that it "independently" recommenced TTD benefits after Dr. Gates performed 
the May 15, 1990 surgery, and therefore is somehow not liable for payment of attorney's fees on continuing benefits.


These arguments and rationales completely contradict the Alaska Supreme Court's holding in State, Dept. of Highways v. Brown, 600 P.2d 9, 12 (Alaska 1979).  There, the court stated:

Through the efforts of Brown's attorney the case had reached a point where the carrier apparently concluded that any further resistance to, or controversion of, Brown's claim for compensation would be futile.  Under these circumstances, it is fair to presume that the carrier believed that if the claim were controverted further, the ultimate result would be a decision by the Board awarding Brown the compensation to which he was entitled.  In this situation, the carrier's payment of the compensation ran fairly be construed as the equivalent of "awarding" such compensation to Brown in the general sense of granting that which is merited or due.  Such a construction is further borne out by the carrier's payment, in addition to compensation, of the initial attorney's fee computed precisely on the basis of the "amount of compensation controverted and awarded," as required by section 145(a) of the statute.

(Id.)

We find the above language precisely on point here. we are unwed by Employer's arguments, and we conclude, based on the above analysis, that Employer is liable for minimum statutory attorney's fees on the continuing TTD benefits paid to Employee.  Employee's request for these benefits is granted.

ORDER


Employer shall pay minimum statutory attorney's fees on continuing temporary total disability benefits it pays to Employee.


Dated at Anchorage, Alaska, this 27th day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ M.R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

Unavailable for Signature
Darrell F. Smith, Member

MRT

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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