ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

JOSEPH ROLLINGS,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB No. 8918083



)
AWCB Decision No. 90-0173


v.
)



)
Filed with AWCB Fairbanks

MUNICIPALITY OF ANCHORAGE,
)
July 30, 1990

(Self‑Insured)
)



)


Employer,
)


Petitioner.
)



)


This appeal of a May 1, 1990 Reemployment Benefits Administrator (RBA) decision was heard at Anchorage, Alaska on June 28, 1990.  The employee was represented by attorney Kenneth Jarvi; attorney Robert McLaughlin and Randall Weddle represented the employer.  The record closed at the end of the hearing.


It is undisputed the employee was injured in a work‑related vehicle accident on July 19, 1989, According to the emergency room report, he suffered a closed head injury, broken ribs, a collapsed lung, a fractured left scapula and a fractured left clavicle.  The sole issue we must decide is whether the RBA abused his discretion when he concluded the employee was entitled to apply for reemployment benefits even though ninety days from the date of his injury had expired.


On September 27, 1989, less than ninety days after the injury, the employee's treating physician, Edward Voke, M.D., stated that employee would "perhaps return to work in 6 to 12 months from now." In January 1990, however, after the ninety‑day period had passed, Dr. Voke stated, "this patient's permanent partial disability rating would be 21 percent of the upper extremity or 13 percent of the whole person."


Additionally, after the ninety‑day period had passed, other doctors indicated the employee was permanently disabled.  In his January 3, 1990 report, Michael Hein, M.D. stated the employee "could not return to work on the job nor could he do any work off the job".  In his November 7, 1989 report, Charles Tschoff, M.D., indicated the employee had slowly resolving vestibular abnormality.


On March 16, 1990, the employee filed an Application for Adjustment of Claim, explaining the reasons why he did not file an eligibility evaluation request within the first ninety days.  On March 29, 1990, the RBA responded with a letter which reads, in part, as follows:


In AS 23.30.041(c) it states:

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employees occupation at the time of injury, the employee may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.

Three criteria are established in this Section before an eligibility evaluation can be assigned:


a) compensability,


b) injury that may permanently preclude return to occupation at the time of injury,


c) if request filed beyond the 90 days, unusual and extenuating circumstance that prevented filing.


In reviewing your file, the criteria for

a) compensability, is not an issue.  Medical reports show that you may permanently be precluded from returning to your occupation.  Reasons have been submitted regarding the unusual and extenuating circumstance.  Therefore I will proceed to make a determination.

I invite the parties to submit any further documents in the next 20 days.  Then I will make a determination within 14 days regarding your request.


On March 30, 1990 the employee responded and supplied the requested documents. On the 20th day, April 19, 1990, but before receiving the employer's response , the RBA wrote the employee a letter which reads:

In my letter of March 19, 1990, I determined that there was a sufficient documentation [sic] in the file to support your request for a review.  The purpose of this review is to determine whether an unusual and extenuating circumstance existed that prevented you from timely filing.  I have reviewed the medical records in order to determine what occurred in the first 90 days from which the employer is noticed of the injury, July 17, through October 17, 1989.

On August 15, 1989, Dr. Voke states in part: "I would predict eventually this gentleman will enjoy a full range of motion of the shoulder with excellent function."

Medical management services took place throughout this time period, and George Erickson, your adjuster, reported that on August 28, 1989, you were sent a notice whereby you could reserve your rights to reemployment benefits, if you so desired.  He further stated that in a conversation with him, shortly thereafter, that you had no interest or desire to pursue these benefits.

On September 25, 1989, Dr. Voke further states, "He can perhaps return to his regular work in 6‑12 months from now.  He seems to be coming along pretty well at this point."

The next reports are concerned with your proposed return to a light duty job with your employer.  This ultimately never occurred due to on‑going medical problems.

I have determined that your circumstances were both unusual and extenuating when put together because you were essentially under the impression, at least from Dr. Voke's point of view, who was overseeing these efforts, that you were getting better and would be able to eventually return to your job at the time of injury.

I will assign a rehabilitation specialist to complete an eligibility evaluation within 14 days from the date of this letter unless this decision is appealed to the board in accordance with AS 23.30.110 for a hearing.


Meanwhile, on April 20, 1990, the employer filed its response to the March 29, 1990 RBA letter.  The employer's letter reads as follows:


Dear.  Mr. Saltzman:


This letter is in response to your letter of March 29, 1990, to Mr. Rollings.  In that letter, you invited the parties to submit further documentation on the question of whether Mr. Rollings' claim for reemployment benefits is barred because he failed to request these benefits within 90 days.  For the reasons that follow, Mr. Rollings' request for an eligibility evaluation should be denied.

First, he has failed to assert unusual and extenuating circumstances which warrant waiver of the 90‑day requirement.  While certainly there has been some question as to what his physical capacities will be as a result of his injury, he has not been lead to believe that he will be able to return to his pre‑injury occupation.  Indeed, there are numerous references in the medical records that might reasonably lead one to conclude that Mr. Rollings will not be able to return to his pre‑injury occupation.  Claiming that his physicians lead him to believe otherwise is simply not persuasive.


Also, please consider that Mr. Rollings has known of the reemployment benefits requirement for some time.  As you know, when a report of injury is filed, the Board sends to the claimant a booklet that outlines the employee's rights and obligations under the Alaska Workers' Compensation Act.  Within this booklet is the requirement that a request for reemployment benefits be filed within 90 days.  Also, George Erickson, the adjuster handling this claim, mailed Mr. Rollings a letter on August 28, 1989, advising him on the 90‑day limit for requesting a reemployment benefits evaluation.  Having due notice of the requirements to receive reemployment benefits, and having failed to act within the prescribed period of time, it is quite evidence that Mr. Rollings has waived his right to receive reemployment benefits.


Finally, when you are evaluating this matter to determine whether to waive the 90‑day requirement for Mr. Rollings, you should consider the overall impact your decision will have on the system.  The circumstances urged by Mr. Rollings in support of his claim for unusual and extenuating circumstances, do not seem to be all that unusual or extenuating.  Rather, the arguments put forth by Mr. Rollings are available to each and every claimant.  If you find that these circumstances constitute unusual and extenuating circumstances, you will effectively do away with the 90‑day requirement.


In sum, it is the employer's position that Mr. Rollings should not be entitled to reemployment benefits because he failed to request these benefits within the 90 days prescribed by statute.  Moreover, Mr. Rollings has failed to assert unusual and extenuating circumstances that might justify a waiver of the 90‑day requirement.


Apparently, the employer filed its April 20, 1990 letter before receiving the REA's April 1990 letter because on April 23, 1990 the employer filed an additional letter which reads:

Dear Mr. Saltzman:

This letter confirms our telephone conversation of April 20, 1990.  At that time, we discussed the April 19, 1990, letter to Mr. Rollings which waived the 90‑day filing requirement for reemployment benefits.  As we discussed, your ruling seems to be premature.


You initially gave the parties 20 days to submit additional documentation in support of the request for waiver.  This 20‑day period was set forth in your letter dated March 29, 1990.  Adding 3 days to account for mailing, the 20‑day period expired on April 21, 1990.  Because that is a Saturday, the deadline would be extended to the following Monday.  Accordingly, the parties had until April 23, 1990 to submit additional documentation on the unusual and extenuating circumstance issue.


Under separate cover, you will receive my client's response concerning the unusual and extenuating circumstance question.  Given that you have already made your decision, I wonder whether my filing will have any effect on the decision. Perhaps we could go back to the beginning and someone who has not yet made up their mind on this issue could make the decision.  Perhaps having a pre‑hearing conference to discuss this issue would be an appropriate next step.


For now, I shall take no further action until you have let me know how you wish to proceed.  I look forward to hearing from you soon.


On May 1, 1990, the RBA responded with a letter to the employee which states:

Mr. Robert McLaughlin has submitted a letter regarding the issue of "unusual and extenuating circumstances" for why you did not request reemployment benefits within 90 days from injury.  He states that you have not shown unusual and extenuating circumstances.

The medical records, cited in my letter of March 29, 1990, show me that you were not aware of the permanent nature of your injury to the extent that it would preclude your return to your occupation at the time of injury.

My consideration is focused on what occurred between you and your physicians in the first 90 days from the date of your injury.  What did your physicians tell you, and can you be expected to be a better predictor of your future permanent capabilities as it relates to your occupation than your physician?  I think not, they have the best training and experience to make these predictions.

Secondly, was your injury unusual as compared to other industrial injuries of like or similar nature.  This is a question for your physician to answer.  I am of the opinion that it was unusual or your physician would have advised you of your need to be retrained within the 90‑day time period.

Next, were your circumstances extenuating?  Certainly, again, your physician did not advise you until much after the 90‑day Period that you may not, on a permanent basis be returning to your occupation.

Therefore, I determine that an unusual and extenuating circumstance prevented you from filing for reemployment benefits in the 90 days from the date of your injury.  A rehabilitation specialist will be assigned within 14 days from the date of this letter to perform the eligibility evaluation unless this decision is appealed to the board for review in accordance with AS 23.30.110.

In closing, Robert McLaughlin's letter of April 23, 1990, comments whether someone else should decide this issue since, "I already have" and would a prehearing conference be best to discuss this issue.  First, I feel that I can objectively make these determinations.  Second, there is no provision under the new Act for prehearings on this issue.


We now turn to the question of whether the RBA abused his discretion in finding the employee entitled to an eligibility evaluation due to unusual and extenuating circumstances.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in pertinent part that "either party may seek review" of the RBA's eligibility decision "by requesting a hearing under AS 23.30.110 . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part." In several prior decisions, we have found no basis for permitting a party to introduce evidence at the review hearing which had not been presented to the RBA.  See, e.g., Sullivan v. Gudenau and Co., AWCB No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989); and McCullough v. S&S Welding, Inc., AWCB No. 88‑0333 (December 7, 1988) ' Consistent with these decisions, the parties submitted only legal argument at the hearing.


We are bound to uphold the RBA's eligibility decision except when we find abuse of discretion.  In these RBA reviews, we apply the abuse of discretion standard as it has been defined by the Alaska Supreme Court.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated:  "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted] Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions. Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89‑0013 (January 20, 1989).  In Super v. Providence Hospital, AWCB No. 900042 (March 12, 1990), we noted that "misapplication of the law and a failure to exercise sound, reasonable and legal discretion also fall within the common definition of 'abuse of discretion.' Black's Law Dictionary 10 (Fifth Edition 1979)." Id. at 9.


In Black's Law Dictionary at 695, the term "extenuating circumstance" is defined

Such as render a delict or crime less aggravated, heinous, or reprehensible than it would otherwise be, or tend to palliate or lessen its guilt.  Such circumstances may ordinarily be shown in order to reduce the punishment or damages.


Based on our review of the entire record and the law cited above, we cannot find the RBA abused his discretion and his decision must be upheld.  The RBA properly supported his conclusion that the 90‑day request for evaluation could be waived when he cited Dr. Voke's change of medical opinion.  We agree with the RBA that this change of medical opinion could be considered unusual, We also agree that this change of opinion might be considered an extenuating circumstance.  Even though other medical documents might support a contrary conclusion, we will not disturb the RBA's conclusion when it is supported by this substantial evidence.


With respect to the employer's argument that the RBA should have recused himself to allow another to review the additional evidence received from the employer, after the April 17, 1990 letter was issued, we again find the RBA did not abuse his discretion.  The defendant provided no new information which was not already before the RBA.  As we have noted above, though the evidence might have supported contrary conclusions, substantial evidence supports the RBA's decision.  Further, based on the RBA's specific statement that he could decide the matter objectively, we will not disturb this use of his discretion.  Accordingly, we conclude the RBA's May 1, 1990 determination of eligibility for reemployment benefits must be affirmed.

ORDER

The RBA's finding of eligibility for reemployment benefits is affirmed.


DATED at Fairbanks, Alaska, this 30th day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred Brown
Fred G. Brown, Designated Chairman

/s/ Mary Pierce
Mary Pierce, Member

/s/ John Creed
John Creed, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph Rollings, employee/respondent; v. Municipality of Anchorage, employer/(self‑insured) petitioner; Case No. 8918083; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 30th day of July, 1990.
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Concurring opinion of Member Mary Pierce: I believe the RBA should have recussed himself after prematurely issuing his April 20, 1990 letter, in order to avoid the appearance of failing to give the parties full due process.

/s/ Mary Pierce
Mary Pierce, Member

FGB/ml
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