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This claim was heard at Anchorage, Alaska, on July 11, 1990.  Employee was not present, but was represented by attorney Ernest Rehbock.  Defendants were represented by attorney Phil Eide.  The hearing was continued to receive Dr. Wemple's deposition and a copy of his file.  These were received on July 18, 1990, and the hearing record was complete.

ISSUES
1. Is Employee entitled to continuing temporary disability benefits?

2. Is Employee's attorney entitled to a fee in excess of his actual fee?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, who is now 49, years old, was injured on September 19, 1985, while working as a baggage handler.  When he closed the cargo door on a DC‑8 aircraft, it unexpectedly descended lower than usual and struck him on the right side of his neck and shoulder.


The cargo door weighs about 400 pounds. (Hintz Dep. at 18, 42 44).


Employee testified he did not think much about the incident, and after about ten minutes resumed working.  He finished his shift, About four days later he sought medical care when he couldn't take the pain anymore.  (Id. at 44 ‑ 48).  According to Defendants’ October 19, 1985, Compensation Report, Employee worked until September 25, 1985.  As of September 26, 1985, Defendants began paying Employee temporary total disability (TTD) benefits at the weekly rate of $202.41.  TTD benefits were paid until March 4, 1986, when Employee returned to work.  (March 4, 1986, Compensation Report).  Defendants resumed TTD benefits when Employee became disabled again on April 23, 1986.  (May 5, 1986, Compensation Report).  Defendants terminated Employee's compensation benefits on May 19, 1987, when Employee was released to return to work. On July 24, 1987, Defendants retroactively increased Employee's TTD rate to $212.13 when additional wage information was submitted. (July 24, 1987, Compensation Report).


Employee complains that he still experiences the same kind of pain today, maybe slightly less, as he experienced shortly after the accident. (Id. at 47).  He has a great deal of pain from the base of his ear through the shoulder, down the arm to his fingers, and down his back.  It is a piercing pain. (Id. at 49 ‑ 51).  Employee testified his arm is "almost useless.  I have no grip in it at all . . . . It's basically locked into place . . . . it doesn't move hardly at all." (Id. at 52).


During the hearing, Employee testified by telephone from his home in Montana.  He testified that he cannot hold a cup of coffee or eat with his right hand because of the pain.  He has difficulty holding a cigarette.  He can write with his right hand if he wraps rubber bands around the pen and his hand.  He testified he has a standard transmission in his car, with the shift lever on his right side, but he must reach across with his left hand to shift the gears.


In his deposition taken in December 1989, Employee testified his only source of income was $65. 00 a month he received from Ravalli county because he "kind of take[s] care of the county auto graveyard."  (Hintz Dep. at 8, 12).


He also testified that he gets to use a trailer house that is located at Whittecar Rifle and Pistol Range.  He testified, “It was just vacant and we happened to find it. . . . . [1] just talked to them and they let us move in." (Id. at 10 ‑ 11).  He pays his own utilities. (Id. at 12).

Q.
And other than working at keeping track of this junkyard, you have had no employment or source of income of any kind since you moved to Montana?

A.
None.

(Id. at 79).


Employee testified he does not go out of the house often.  (Id. at 74).  His typical day consists of getting up "at approximately 6:30 and then its drink coffee and smoke cigarettes . . . . wait for the mail, and the paper.  (Id. at 7 6).  When asked what exercise he got, Employee answered, "A little bit of walking now and then, but that's about all."  (Id.).

Q.
You say you sit around the house and smoke cigarettes and drink coffee all day long; is that correct?

A.
That's about the extent of it.

Q.
Until it's time to go to bed?

A.
Right.

Q.
Do you ever get out and walk or do any‑thing?

A.
Well, I go out and get the mail.

Q.
Other than getting the mail, do you ever do anything but sit around, smoke cigarettes, drink coffee?

A.
No.

Q.
You don't do any kind of exercise at all?

A.    No.


. . . .


My question was what kind of work do you think you're capable of doing?

A.
I don't know.  I've got to have something that only needs one hand.  And if I have to lift anything, you know, it can't be too heavy because one‑handed, you know, it isn't the greatest thing in the world.

(Id. at 77 ‑ 78).


Shortly before the hearing Defendants learned that Employee was involved in a reserve deputy sheriff program.  At the hearing, Defendants questioned Employee about his duties as a reserve deputy sheriff.  Employee admitted he applied for this program in 1988, and started in February 1989.  He denied that he "worked" at this job, he merely "serves" as a reserve deputy sheriff.  Subsequently, he admitted he "occasionally" gets paid for guarding traveling convicts.  According to Employee, guard duty pays $5.01 per hour.  Employee also testified he does "lots" of duties as a reserve deputy sheriff for which he does not get paid.  He admitted that in 1989 he averaged about 36 hours per month serving as a reserve deputy sheriff.  In fact, in December 1989, shortly before he was deposed, Employee had served ten hours of duty on December 10, and ten hours on December 11.  (Printz Dep., Exhibit 5E).


Employee was questioned about the training and qualifications for the reserve program.  Employee testified that he had to qualify at shooting a pistol.  He says he uses both hands to shoot, though he always pulls the trigger with his left finger.  He testified that he "fooled" the people giving the target shooting tests, and "they don't know it" that he shoots only with his left hand since he is supposed to be able to use either hand in order to qualify.


Employee also testified that he took two hours of defensive tactics training and handcuff training, but he did not "participate.”


Employee testified that he has about two percent movement in his shoulder and his arm is at his side at all times.  In connection with his application for reserve deputy sheriff, he had submitted a statement from Robert Seim, M.D., in which Dr. Seim "Certified that John Hintz is capable of arduous physical exercise.”  In response to a question about any limitations, Dr. Seim responded, "May have some difficulty with some lifting, significant exercise to shoulder."  In his application for reserve deputy sheriff, Employee indicated he had a physical defect which would preclude him from doing certain types of work.  He indicated he could do no heavy lifting with his right arm and no reaching above shoulder level.  He did not answer the question about whether he had ever received compensation for an injury.


Defendants also presented the testimony of William Henne, the deputy sheriff in charge of the training program for reserve deputy sheriffs.  He testified that he has observed Employee on duty as a reserve deputy and in classes.  He has never observed anything unusual about Employee's right arm.  He has never observed it hanging limp at Employee's side.


Henne discussed Employee's firearms training test scores.  He testified Employee had difficulty with his weak hand and had difficulty in reloading.  Henne could not tell from the test scores which hand was considered the weak hand.  Henne testified that Employee would have to shoot the pistol with each hand in order to qualify; he would not qualify if he could not shoot with his weak hand. of course, both hands are used during the test to hold the gun.  Henne testified that it is not possible to "fake" the shooting, because it is a timed shoot and the person has to reload.


Henne testified that learning handcuffing techniques requires the use of two hands.  Henne did not personally train Employee, but he testified that if Employee had difficulty with the techniques someone would have brought it to his attention.


Henne testified that Employee's training in defensive tactics requires the use of two arms.  It is a "hands on class." Henne said he did not observe any problems with Employee during the class.  Henne does not recall Employee ever complaining of pain or problems with his hands or arms.


At the hearing, Defendants asked Employee about the application he completed for employment as a deputy sheriff Employee denied applying for a job as "regular" deputy sheriff.  When questioned specifically about the June 17, 1990, application that is an exhibit to Sheriff Printz' deposition, Employee testified that he had read an advertisement for the job, and it was his understanding that the position was related to drug education programs; it would not require performing the usual duties of a deputy sheriff.


In both the June 1990 employment application and the application for reserve deputy sheriff, Employee listed himself as manager of the Whittecar Rifle and Pistol Range.  Employee had not mentioned this activity in his deposition.  Employee testified that he was "given" that title, but he gets no pay.  He just gets to live in the trailer house so someone is at the range.  He, or a member of his family, collects the range fee from users who come to shoot.  He testified he does not do maintenance work, nor does he put up or take down the targets.  Employee testified that the members of the range's board of directors do the maintenance work.


In the employment application for deputy sheriff, it asks, "Do you have any physical condition which may limit your ability to perform the particular job for which you are applying?"  Employee answered "no."  Employee was also asked, "Do you have any physical defects which preclude you from performing certain kinds of work."  Employee answered "no."  Employee did not answer the question  "Have you received compensation for injuries."


Employee testified that if he told a prospective employer about his limitations, he knows he would not get hired.  Employee testified that he has debts of about $90,000 and needs to work.


Defendants presented the testimony of Sergeant Del Crawford who testified that he has seen Employee at the rifle range.  He testified Employee would check to see who was coming to use the rifle range, and collect a fee if required.  Crawford testified that he does not know if Employee has engaged in any maintenance work at the rifle range.  Crawford said he used to be on the board of directors for the range, but he quit because he did not have time to assist in maintenance duties at the range, a duty which is expected of board members.


Crawford also testified that if Employee's arm hung limp at his side, he would notice it.  He never noticed it hanging limp at Employee's side.  Crawford could not remember which hand Employee uses, but he did recall Employee having trouble when he handed him something.  He also recalls seeing Employee flinch and seeing him reach up to grab his upper arm area.


Defendants also questioned Employee about his certificate from the State of Montana to teach hunter education.  Employee testified he teaches classes as part of the community school program, and teaches in the local grade schools.


Defendants questioned Employee about his license from the federal government to be a firearms dealer.  Employee testified he applied in October 1987.  He said since then he has bought and sold two firearms.


Employee has seen and been treated by several physicians since his injury.  Edward Voke, M.D., was Employee's attending physician between October 30, 1985, and May 27, 1987. (Voke Dep. at 5 ‑ 6).  It was Dr. Voke's opinion that as of May 1987 Employee could work as a ramp attendant, a job which requires lifting up to 55 pounds frequently and up to 100 pounds occasionally. (Id. at 7).  Dr. Voke referred Employee to Kenneth Pervier, M.D., for nerve testing.  Dr. Pervier reported to Dr. Voke:

[I]t might be beneficial to have him evaluated by neurophyschiatry, especially with utilization of an MMPI to see if one might determine the degree or the tendency toward either somatization or malingering on his part.  I believe there is a significant nonorganic factor that may be adding to what might in truth be relatively minimal disability.

(Id. at 9).


Dr. Voke testified that he found nothing to suggest that something permanent had occurred to Employee as a result of his injury.  He testified that if something permanent had happened atrophy would be expected, but Employee had no atrophy in the muscles of his right arm. (Id. at 11).


Dr. Voke referred Employee to Dr. Dittrich three times.  Dr. Dittrich indicated in his April 1987 report that he had nothing further to add.  Dittrich stated that Employee's "condition remains largely one of subjective complaints without a great deal of objective evidence of organic abnormality.  Dr. Pervier has suggested a psychological evaluation, and it might be beneficial to pursue this approach.  "(Id. at 13).  Dr. Voke rated Employee's permanent impairment at ten percent, but testified that it is "a very shaky, soft ten." (Id. at 20).  This rating was based on the fact that "his EMG was not normal.  It had some irritability, but really soft findings . . . . The EMG really did not match at all with his clinical program . . . so I'm just giving him the benefit of the doubt."  (Id. at 21).


Dr. Voke testified Employee's x‑rays in October 1985 showed a C‑5, C‑6 condition, a narrowing in the disk.  However, the condition was not caused by the 1985 injury because it would be too early for that to have developed one month later. (Id. at 26).


Dr. Voke did not believe Employee was malingering; he did not think Employee was "trying to beat the system." (Id. at 45; 51).  He did not believe Employee needed to see a psychiatrist. (Id. at 48).  In June 1987, Employee consulted Mark Rotar, M.D., an orthopedic specialist.  Dr. Rotar noted that Employee was heavily muscled and, had no atrophy.  There was no difference between Employee's right and left extremities.  This meant Employee had no nerve damage.  (Rotar Dep. at 5 ‑ 11).


Dr. Rotar testified that Employee chose not to use his right arm because using it is uncomfortable.  He testified there is no objective basis for Employee not to be able to lift his arm above his head.  Employee would be exaggerating if he said he did not use it. He acknowledged that Employee could be suffering pain when he used the right arm. (Id. at 31 ‑ 35).


In 1988 Employee began seeking treatment from Robert Seim, M.D. , who specializes in orthopedic surgery.  He has not treated Employee since November 13, 1989.  Dr. Seim testified that Employee has a useless right arm." (Seim Dep. at 3 ‑ 5).  Dr. Seim testified that there is evidence of nerve injury, at least on examination. (Id. at 12, 16).  Dr. Seim also noted Employee has no muscle atrophy. (Id. at 17).  Dr. Seim acknowledged that Employee has to be using his right arm to some degree to avoid atrophy.  It is because of the question of how much Employee is using the arm and saying he cannot, that Dr. Seim recommended a psychological evaluation. (Id. at 18 ‑ 22) Dr. Seim asked Defendants to authorize a psychological evaluation, but that was refused. (Id. at 7;  Exhibit 3).


In January 1990, Defendants arranged for a psychological evaluation by James Wemple, Ph.D. (Wemple Dep., Exhibit 1).  Dr. Wemple is a clinical mental health counselor with a doctorate in counseling.  He has a general clinical psychotherapy practice.  He is act a licensed psychologist. (Id. at 5 ‑ 6; 19).


Dr. Wemple evaluated Employee by doing a clinical interview, having Employee complete the Minnesota Multiphasic Personality Inventory II (MMPI), and the Millan Behavioral Health Inventory. (Id. at 8).  As a result of this evaluation, Dr. Wemple concluded that Employee is suffering a psychotic disorder and a conversion disorder.  Dr. Wemple testified in his deposition that in layman’s

terms Employee's psychotic disorder means "he has difficulty with reality testing and general relationships with others, his thought processes are lightly impaired." (Id. at 8 ‑ 9).  Essentially this means Employee is impaired in reality testing, can have faulty thought processes, and can perceive things to be different than they are in a gross sense.  (Id. at 45).  This is an honest, but distorted perception to him.  (Id. at 47).


Dr. Wemple is firmly convinced of his diagnosis that Employee is psychotic.  There was no indication that he faked the test results or that they were invalid in any form. (Id. at 44).


Generally speaking, Employee has difficulty being in touch with reality.  Dr. Wemple believes he has had this problem most of his life. (Id. at 10 ‑ 11).  Dr. Wemple testified that he does not believe the industrial injury caused him to have this psychotic condition. (Id. at 12).


However, regarding the conversion reaction, Dr. Wemple testified that he believes the industrial injury caused the condition, and his pre‑existing mental condition predisposed him to the conversion reaction.  (Id. at 25, 38, 40).  Dr. Wemple was asked if a psychotic person could have a conversion reaction "out of the blue.  In other words, it is something that is triggered by their own internal mental thought processes?"  Dr. Wemple replied that "an incident outside them that we discussed could cause it.  They would be responding to that incident in their own unique way.”  (Id. at 47 ‑ 48).  Usually conversion hysteria involves "a pretty severe conflict or a pretty severe situation; that's the reason for that type of symptomatology . . . a serious enough incident that the person requires that as a response."  (Id. at 49 ‑ 50).  Dr. Wemple testified that its "a fairly safe generalization to say that people who are psychotic will have some type of psychotic process activated during the course of their life . . . .” but "what, where, when, how severe, those things are virtually impossible to predict (Id at 50 ‑51).


There was no evidence that Employee was malingering, or consciously faking his illness. (Id. at 34; 36).  Dr. Wemple testified that in his judgement, Employee's perception that his arm is disabled is very real.  (.Id. at 39).  Dr. Wemple testified at the hearing that the psychological testing he performed can give evidence if someone is malingering.  However, he also testified that he can not rule out the diagnosis of malingering on the basis of an MMPI.


With Employee's current level of mental health functioning, Dr. Wemple believes it would be difficult for Employee to successfully work as a cargo handler.  (Id. at 32).  Dr. Wemple testified that people with conversion reaction usually do not use the affected body part, but there could be occasional use or minimal use without the person being aware of the use. (Id. at 41).  Dr. Wemple, when asked whether he would change his opinion if he knew Employee used his arm, responded that it would depend on the use. (Id. at 42).  He testified at the hearing that Employee's use of his right hand with his left hand in shooting a pistol would not, of itself, cause him to change his diagnosis.  If Employee used his arm normally, it would cause Dr. Wemple to question the diagnosis because it would make it a greater possibility for malingering as a diagnosis.  Dr. Wemple testified at the hearing that malingering versus conversion reaction can be a fine line, and is a difficult diagnosis.


Dr. Wemple testified at the hearing that when Employee appeared at his office his arm hung limp at his side.  This was not something that was immediately apparent, but once Employee mentioned his arm problem, it was obvious.  In his report, Dr. Wemple had stated, "[H]is arm appeared somewhat limp and minimally usable during the course of the interview through the observed manner in which he was holding it.”  Dr. Wemple testified at the hearing that he had observed Employee use his left hand to pick up and move his right hand.  He believes Employee completed his tests using his left hand.


Interestingly, Employee's signatures on the reserve deputy sheriff’s application and the deputy sheriff's application are quite different from the form, he completed for Dr. Wemple.  The signature is more scratchy, jerky and less legible on Dr. Wemple's form than on the applications.


On examination by Defendants, Dr. Wemple admitted that a conversion reaction occurs suddenly, and is of short duration.  He testified he believes a short duration would be months to perhaps a year.  This would tend to imply that it would not last over two years as it has in Employee's case.  He also testified that conversion reaction is rare and is a diagnosis that seems to have "gone out of favor.”


Employee contends he has a conversion reaction, and it is a compensable condition under the Alaska Workers' Compensation Act (Act).  He contends the condition is disabling, and he is entitled to TTD benefits.  In addition, Employee's attorney seeks a fee in excess of his actual fee.  His actual fee, at an hourly rate of $150 for his time and $75 an hour for paralegal time, is $7,567.50.  He argues that the case is unusual, and that the contingent nature of workers, compensation cases warrants the doubling of his fee to $300 per hour.  Employee also seeks payment of his legal costs incurred in pursuing his Claim.  These costs total $1,675.00.


Defendants contend Employee is malingering.  They contend that this is a factual question, and therefore, we are able to make this conclusion based on the evidence they have presented.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of the chapter;

(2) sufficient notice of the claim has been given;

(3) the injury was not proximately caused by the intoxication of the injured employee. . . .


In Surgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316. “[i]n claims based on highly technical medical considerations, I medical evidence is often necessary in order to make that connection." Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976).  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at $70.  To make a prima facie case the employee must show that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as ‘such relevant evidence as a reasonable mind might accept as adequate to support a conclusion,." Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption:  (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Under the Act a pre‑existing condition is compensable if the industrial injury aggravates, accelerates, or combines with the pre‑existing condition to cause disability.  Thornton v. Alaska Workmen's Comp. Ed, 411 P.2d 209 (Alaska 1966).  Even if the pre‑existing condition is a psychological or emotional disorder, when the work related injury combines with the condition to produce disability, the disability is compensable.  Providence Washington v. Fish, 584 P‑2d 689 (Alaska 1978); Brown v. Northwest Airlines, Inc., 414 P.2d 529 (Alaska 1968).


In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528 (Alaska 1987), the court discussed the employee's burden of proof in a case involving a pre‑existing condition.  " [T]he claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree." Id. at 533.


Another longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT, Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978), Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


The Alaska Supreme Court has specifically addressed the issue of medical testimony in cases of mental disorders.  In Brown, the court stated, “[T]he question whether the employment did so contribute to the final result is one of fact which is usually determined from medical testimony." 414 P.2d at 532.  In a case involving stress and a psychotic individual, Wade v. Anchorage School Dist., 741 P.2d 634 (Alaska 1987), the court stated:

If the board were to reject expert psychotherapist testimony on the relationship between an employee's mental injury and his job‑related stress solely because the psychotherapist based his opinion on this issue in part on the unverified and incorrect statements of the employee, a psychotic individual might never be able to prove that his employment contributed to his psychosis.  A psychotic, by definition, misperceives objective reality.

Id. at 639.


Defendants argue that malingering, as opposed to conversion reaction, is a diagnosis that we can make based on the facts.  Although Defendants did not cite any authority for that proposition, we assume they rely upon 2B A. Larson, Workmen’s Compensation Law Section 79.53, pp. 15‑ 426.211 to 15‑426.219, where in Professor Larson states:


In arriving at the rule permitting awards in the absence or even in contradiction of medical testimony, two underlying reasons may be discerned.  The first is that lay testimony, including that of the claimant himself, is of probative value in establishing such simple matters as the existence and location of pain, . . . the second is that industrial commissions generally become expert in analyzing certain uncomplicated kinds of medical facts, particularly those bearing on industrial causation, disability, malingering, conversion reaction, and the like.


In support of this proposition, Professor Larson cites three cases.  In Erving v. Tri‑Con Indus. , 314 N.W. 2nd 328 (Neb. 1982), the court ruled that the board was not bound by the opinion of the claimant's psychiatrist that she suffered a conversion reaction.  In Davis v. Western Electric, 317 N.W. 2d 68 (Neb. 1982), the Nebraska court again permitted the board to reject the uncontroverted testimony of claimant's psychiatrist, because the psychiatrist was a relatively inexperienced resident.  However, in Satterwhite v. Zurich Ins. Co., 199 So.2d 429 (La.  App. 1967), the court reversed the board for accepting defendant's contention that the claimant, who had a criminal record and subjective symptoms, was a malingerer when both doctors agreed on the diagnosis of the original injury, but disagreed on the matter of recovery.


Professor Larson also stated:


It must be carefully observed at this point that there is a difference between the question whether an award can stand in defiance of the only medical testimony when it is Supported by lay testimony or commission expertise . . . If a commission wishes to enter an award contradicting the medical testimony, it must take care to show in the record the valid competing evidence or consideration that impelled it to disregard the medical evidence.

Id at 15‑426.203 to 15‑426.205.


In this case it is undisputed that Employee suffered an injury while in the course and scope of his employment.  It is undisputed that he has evidence on the EMG of nerve changes, although slight.  He has been given an impairment rating of ten percent of the whole man.


Shortly after the injury an orthopedic doctor and a neurologist suggested a psychological evaluation to determine what part Employee's mental state played in his perceived inability to use his right arm and return to work.  After that, two more orthopedic doctors recommended a psychological evaluation.  However, it was not until February 1990, that Defendants had the evaluation performed.


At that point, Defendants chose Dr. Wemple to perform the evaluate on.  His diagnosis was a psychotic disorder with a conversion reaction.  Defendants attempted to undermine and attack Dr. Wemple's opinion and diagnosis.  At best all they got was Dr. Wemple's acknowledgment that he might change his diagnosis of conversion reaction if he observed Employee using his arm, but even some use and even use inconsistent with Employee's statements might not cause him to change the conversion reaction diagnosis.  At best, this testimony establishes doubt, but we have to resolve that doubt in Employee's favor.  Miller.  Defendants did not present any medical evidence to contradict Dr. Wemple's testimony.


In this case Employee testified he cannot use his right arm.  Although he exaggerated his condition to say it is useless, he admitted to some use of the arm.  This may be his perception of the condition although others do not see it that way.  Even Dr. Wemple, whom Employee presumably would want to impress with his physical impairment, merely observed the "arm appeared somewhat limp and minimally usable."  Dr. Wemple testified he did not notice the arm problem until Employee mentioned it.  We have the testimony of Crawford that he has seen Employee have some difficulty with his arm, but he does act recall it hanging not hang limp at his side.  Henne testified that he has never observed anything unusual about Employee's right arm, and that Employee must be able to use his right arm or it would have come to his attention because Employee would not be able to successfully complete the shooting, defensive tactics, and handcuffing training for the reserve duty sheriff program.  We did not personally have the opportunity to observe the way in which Employee held his arm.


Employee is a liar and he admits he lies.  There are many examples in his testimony, so we note just a few.  For example, he told us he "fooled" the trainers for the reserve deputy sheriff program and he stated on his employment application for the deputy sheriff position that he had no physical defects.


The extent of Employee's difficulty with reality is evidenced by his employment application for the deputy sheriff position.  When he previously applied for the reserve deputy sheriff, he listed his physical defect.  He testified that he has told about 50 people in the sheriff's department about his arm, and he specifically listed Crawford and Henne among the people he has told.  Clearly, the sheriff's department has knowledge of his alleged condition, but he disregarded that when he completed the employment application.


The situation is compounded by the fact that Dr. Seim has enabled Employee to perpetuate his lies.  While Dr. Seim was saying to us and Defendants that Employee's arm was virtually useless, he completed Employee's medical certificate for the reserve deputy sheriff program and merely stated Employee would have difficulty raising his arm above his shoulder and with exercise.


The real stumbling block in this case is the psychological evidence.  Defendants were repeatedly told that Employee should be psychologically evaluated, but failed to seek the evaluation.  When they finally did, they chose Dr. Wemple to do the evaluation.  Dr. Wemple's testimony supports Employee's claim and establishes that he would not have suffered a psychological disability at this time but for his work‑related injury.


Although Defendants examined Dr. Wemple closely at the hearing and challenged his diagnosis of conversion reaction, they were unsuccessful in getting him to change his opinion.  Defendants never attacked the doctor's credentials; therefore, we find no reason to reject his testimony.


Even if we reject Dr. Wemple's diagnosis of conversion reaction, we are still left with his unshakable diagnosis that Employee is psychotic.  Coupling this diagnosis with the fact that he did have an injury, does have objective findings on the EMG, and the Wade and Brown opinions leaves us little option.  Although Professor Larson says we may determine malingering and conversion reaction, our court has already said in Wade and Brown that we can't disregard the only psychological evidence we have.  In Brown the court stated:

It is on the basis of the Thornton, Fisher, and Vereen trilogy that we have concluded this case must be remanded for more explicit findings of fact.  These three cases establish that disability flowing from traumatic neurosis is compensable; that compensation will not be barred because appellant was "usually susceptible or predisposed to" a given mental or nervous disorder: that the appellant is entitled to compensation if the work‑connected accident or injury "aggravated, accelerated, or combined with the disease or infirmity to produce . . . disability," or, as we said in Thornton, appellant should be compensated if the fall was a "precipitating factor” in any disability resulting from traumatic neurosis causally related to her employment. . . . Dr. Rader's report unequivocally stated that appellant was "functionally totally disabled" and that her fall in 1963 was "a precipitating factor" in appellant's illness.  Additionally, there are medical reports of Doctors Mead and Wichman suggesting the presence of a functional overlay and the testimony of appellant herself as to her disability.  No evidence was produced to the contrary by appellees.


Despite the foregoing, appellees argue that the Board was entitled to disregard such medical evidence, and to disbelieve appellant’s testimony.  Appellees support their position by citations of precedent under the Harbor & Longshoreman's Compensation Act. . . . . Typical of these authorities is Ennis v. O'Hearne where the court said:

The Deputy Commissioner's counsel misapplies the rule, however.  In this case there is no evidence in the record other than the medical reports and the oral testimony of [claimant] all tending to support his claim.  In these circumstances, the Deputy Commissioner must have disregarded all the evidence if he based his decision on his observation of [claimant].  We express no opinion on the value of such a decision or whether we would uphold such a decision . . . .  We cannot affirm such and order, however, where the Deputy Commissioner has not stated that his personal observation formed the basis of his decision when the decision is contrary to the record evidence.

On the state of the record in the case at bar, we believe that adoption of the Ennis rationale is appropriate and in so doing, hold that the case should be remanded to the Board for more explicit finding of fact.

(Emphasis added). Id. at 533‑34.


Of course, in this case we had no personal opportunity to observe Employee because he testified by deposition and telephonically.  We do note that there is a difference in signature on the application forms and Dr. Wemple's forms, but Employee was never asked to verify his signatures.  Our only auditory observation from his telephonic participation is that Dr. Wemple is correct in his diagnosis as Employee appears to be psychotic.  This does little for the state of the evidence but to find Dr. Wemple's opinion more credible and entitled to be given some weight rather than totally rejected.


First, we do not believe the lay testimony alone is sufficient to overcome the medical evidence.  This is a case involving a psychological condition, conversion reaction.  Medical evidence was presented that raised the presumption that the condition is work related.  Therefore, under Wolfer, medical evidence is necessary to overcome the presumption.


Even if the presumption of compensability is overcome by Employee's actions and the testimony of Crawford and Henne, when we weigh the evidence the only psychological evidence we have is that Employee is psychotic and suffers a conversion reaction which disables him.  We conclude we are compelled to rule that Employee's condition is compensable.


Having found Employee's condition compensable, we next address his claim for temporary total disability benefits.  We find his condition is still temporary because not all medical treatment has been provided.  According to Dr. Wemple's report, rehabilitation efforts or psychiatric or psychological assistance may lessen or alleviate Employee's disability.


Although Employee's condition is temporary, the evidence does not support his position that it is total.  Employee does some work for the county or the rifle range.  In return he receives the use of a mobile home which has a monthly value that could be computed based on rental rates in the area.  In addition, he is paid for the guard services he provides as a reserve deputy sheriff.  He did not provide information about his total earnings for guard duty.  According, we conclude Employee's disability is temporary in quality and partial in character.  We conclude he is entitled to temporary partial disability (TPD) benefits.


However, we are unable to determine the TPD benefits due because Employee was not specific about his income from guard duties, nor are we able to assess the earnings from his services at the rifle range or auto graveyard without more evidence.  In addition, because Employee lies, we cannot rely upon his testimony about his income.  Accordingly, Employee will have to provide documentary proof of his income as well as evidence about the value of the housing he receives.  Because Employee lies, he must provide Defendants with releases so they can verify the information he provides.  If the parties are unable to determine the appropriate TPD rate for Employee, we retain jurisdiction to decide this issue.


Finally, we consider Employee's request for costs and attorney's fee.  AS 23.30.145 provides in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


We find this claim was controverted for purposes of AS 23.30.145(a).  Employee's attorney has requested a fee in excess of his actual fee.  The request was made in accordance with 8 AAC 45.180.


Under subsection 145(a) we can award a fee in excess of the statutory minimum.  We cannot determine the statutory minimum fee due at this time because we could not compute the TPD benefits due.  In addition, because the Employee may continue to receive benefits for a period of time into the future, the precise amount of the benefits that Employee will eventually receive as a result of this decision cannot be determined.


Because we cannot determine whether the fee requested exceeds the statutory minimum fee, we assume it does for purposes of this decision.  Therefore, we consider whether the claim warrants a fee in excess of the minimum.  In awarding a fee above the statutory minimum fee, we are to consider the nature, length, and complexity of the services provided as well as the resulting benefits.


We find the nature of the legal services ranged from conferences with Employee, reviewing medical records, taking depositions, and writing legal arguments.  We find Employee's attorney represented Employee from June 1988 to the present, almost two years, which is a relatively long period of time in a workers' compensation claim.  Of course, there were periods when little time was spent by the attorney on the case.  For example, from October 1988 to April 1989 no attorney services were provided as no hours were billed.


We find this case involved a psychological condition and was more complex than the majority of the cases we hear.  It involved deposing several medical witnesses.  Usually we award between $100 and $125 as a reasonable fee for representing injured workers, depending on the services performed.  We recognize that this Employee is psychotic and, as evidenced by his testimony at the hearing, is more difficult to deal with than most claimants.  His attorney did a good job of keeping him under control during the hearing and during the two years this case has been pending.


We find a fee above our usual is appropriate, but find doubling the attorney's hourly rate would be unreasonable.  Considering the length, complexity, nature of services and even considering the contingent nature of the claim a fee of $300 per hour for all hours would be excessive.  We find a fee of $150 per hour for all hours billed is appropriate.  Although we recognize that some services, such as "instructions to staff, " or "get record order" are not worth $150 an hour, we believe that by awarding $150 for all hours billed, we reach a reasonable fee.


To the hours billed we add the time to prepare and attend the hearing.  The hearing was five hours long, including travel time.  We also award three hours review and preparation time.  Therefore, we award a total of 43.5 hours at $150 an hour.  Accordingly, Defendants shall pay Employee's attorney a fee of $6,525.00.


We recognize that, depending upon the amount of benefits that Employee receives as a result of this decision, it is possible that the minimum statutory attorney fee provided in AS 23.30.145(a) could someday exceed the fee we have awarded today.  If that occurs, Defendants shall pay Employee’s attorney the minimum statutory fee.


We find that the legal costs were incurred in connection with the prosecution of the claim and are reasonable and necessary.  In addition to the paralegal services, there were deposition and other costs associated with preparing this case for hearing.  We find Employee's legal costs of $1,675.00 and paralegal services of $2,242.50 reasonable and payable by Defendants.  8 AAC 45.180(f).  Costs awarded total $3,917.50.

ORDER

1. Employee's claim is compensable.  Employee is entitled to temporary partial disability benefits.  If the parties cannot agree upon the amount of the benefits due, we retain jurisdiction to decide the issue.


2. Defendants shall pay Employee's attorney fees of $6,525 ‑ 00 or minimum statutory attorney's fees, whichever is greater.


3. Defendants shall pay Employee's legal costs of $3,917.30.


DATED at Anchorage, Alaska this 31st day of July, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John R. Hintz, employee/applicant, v. Western Airlines, employer, and North River Insurance, insurer/defendants; Case No. 8522386; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of July, 1990.

Clerk

SNO

� At the time of the hearing, we did not have the copy of the form Employee completed for D. Wemple so we did not inquire about this discrepancy at the hearing. Employee was never asked by Defendants to verify that he signed the applications or to explain the differences in signatures.


� Under AS 23.30.135 we may investigate and conduct our hearing in a manner by which we can best ascertain the parties' rights.  In other cases, we have used this authority to obtain additional medical evidence from a physician we select.  If Employee had not cooperated with Defendants choice of doctor, if the psychological issue had arisen shortly before the hearing, or if Defendants had been rushed to hearing without adequate time to investigate, we might invoke this statute.  However, in this case we find it would be contrary to due process and would not afford a fair hearing if we were to seek additional medical evidence.





