ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

KEVIN J. BOBOSKY,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8927436



)
AWCB Decision No. 90-0180


v.
)



)
Filed with AWCB Fairbanks

GLACIER STATE MOVING,
)
August 6, 1990



)


Employer,
)



)


and
)



)

EAGLE PACIFIC INS. CO.,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for attorney fees and costs in Fairbanks, Alaska on July 31, 1990.  Attorney Dennis McKelvie represented the applicant employee, and attorney Michael Budzinski represented the defendant employer and insurer.

ISSUES
1. Is the employee entitled to an attorney fee under AS 23.30.145(a) or AS 23.30.145(b)?

2. Is the employee entitled to reasonable legal costs under AS 23,30.145(b)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his back lifting a box on October 4, 1989 while working as a driver and mover for the employer.  Although the employer began to pay temporary total disability (TTD) benefits effective October 17, 1989, there was some dispute over his claim.  The employer controverted chiropractic benefits on November 15, 1989; and all benefits on February 16, 1990, citing failure to mitigate damages.


The employee retained an attorney and filed an Application for Adjustment of Claim on March 20, 1990, requesting the reinstatement of benefits.  The employer filed an Answer on April 5, 1990, disputing all benefits.  The employer again controverted compensation and medical benefits on April 30, 1990, indicating the employee had changed physicians too many times.  The employee filed an Affidavit of Readiness to Proceed, which the employer opposed.  In a preheating on June 28, 1990 the case was set for a four‑hour hearing on July 31, 1990.  The disputed issues were identified as TTD benefits, permanent partial impairment (PPI) benefits, medical benefits, transportation, and vocational rehabilitation eligibility .


On or about July 16, 1990 the employer relented on the controversions, paid the employee's back TTD benefits, and paid the employee $548.21 for a statutory minimum attorney fee.  At the hearing the parties agreed that the questions of permanent impairment and vocational rehabilitation were not yet ripe, and that all other issues were resolved, save attorney fees and costs.  The employee timely submitted an Affidavit of Counsel itemizing 10.6 hours of legal services rendered in the form of conferences, letter writing, pleading preparation, and document review, for which he requested a fee of $130.00 per hour.  The affidavit itemized $35.99 in copying and telephone costs.  The employee's counsel also orally supplemented the affidavit by claiming .5 hours for some final conferences, preparation, and participation in the hearing.


The employer argues that statutory minimum attorney fees under AS 23.30.145(a) are presumptively reasonable, and that the employer intends to continue to pay those fees on the continuing TTD benefits.  It also argues that the claim was relatively simple, that vocational rehabilitation and PPI benefits were not yet ripe and needed no legal attention, and that certain of the listed charges (a letter to C.A. Rublee, D.C., and copies of medical reports from a Dr. Wennen) were not necessary.


The employee argued that his entire claim had been controverted, that the itemized billing was conservative, and that his attorney's fee of $130.00 per hour had been established over the last three or four years of practice in civil litigation.  He specifically argued that Dr. Rublee had been a treating physician whose evidence would have been integral to the case, and that Dr. Wennen's records had been requested by the employer during the preparation for litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Attorney Fees


AS 23.30.145 provides in the pertinent parts:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded . . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days; after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of this claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


Our regulations expand on this provision. 8 AAC 45.180(b) provides, in part:

An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must


(1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and


(2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, that attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this paragraph, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.


The employee retained an attorney and incurred costs in the successful prosecution of his claim, for which he asks a reasonable attorney fee under AS 23.30.145(b). He submitted affidavits and testimony itemizing legal services by his attorney, to which the employer made some objections.  The time spent in preparation for litigation was largely for issues resolved before the hearing or agreed to be not yet ripe.  Nevertheless, the employees entire claim had been controverted and these issues were integral to the case that was expected to be argued until the employer gave in shortly before the hearing.  After reviewing the itemized billing and claimed hours we find the services reasonably related to the Claim and of a reasonable duration.  We also find the requested fee of $130.00 per hour to be reasonable for this claim, considering this attorney's work history, his experience representing both employers and employees before us, and considering that this is similar to fees we have previously awarded. See Gaffney v. Mayflower, AWCB No. 90‑0034 (March 2, 1990).  AS 23.30.145(b) specifically provides for the award of reasonable, substantiated attorney fees in uncontroverted cases.  This claim has been controverted and AS 23.30.145(a) applies.  The employee has substantiated his request for fees in excess of the statutory minimum, we find it reasonable and we will award it.


We will award 11.1 hours of attorney time at $130.00 per hour:  $1,443.00.  We will deduct the $548.21 in fees already paid, and order the employer to pay the remaining $894.79.  The employee will continue to be entitled to statutory minimum attorney fees if they should exceed the amount he has requested in his affidavit.

II.
Legal Costs


AS 23.30.145(b) also provides for the award of reasonable legal costs to prevailing employees.  The employee incurred costs in the successful pursuit of his claim and we find the expenses itemized in his affidavit to be reasonable and related to the controverted issues.  We will award the full $35.99 in costs.

ORDER
1. The employer shall pay the employee an additional $894.79 in reasonable attorney fees under AS 23.30.145(a).  The employee shall also be entitled to statutory minimum attorney fees under AS 23.30.145(a) if the fees due under that method of calculation should eventually exceed those claimed in the employee's affidavit.

2. The employer shall pay the employee $35.99 in reasonable legal costs under AS 23.30.145(b).


DATED at Fairbanks, Alaska, this 6th day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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