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The parties' request for approval of an agreed settlement was heard at Anchorage, Alaska, on July 18, 1990.  Employee participated telephonically and was represented by attorney Charles Coe.  Defendants were represented by attorney Robert McLaughlin.  We announced our decision denying approval at the close of the hearing. We notified the parties that a formal decision and order would be prepared at a party's request if the party wanted to appeal our decision.  On July 20, 1990, we received Defendants' request for a written decision.

ISSUE

Under AS 23.30.012 and 8 AAC 45.160, should be approve the proposed agreed settlement?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

On October 30, 1988, Employee completed reports alleging that he had been injured on July 5, 1988, when he suffered a hip strain from lifting 3 foot by 12 foot planks and on October 28, 199, when lifting Halon bottles. (Report of Occupational Injury or illness, October 30, 1988).  Employee was working as a millwright for Employer at Prudhoe Bay when these incidents occurred.  Employee consulted the medic at the camp on October 28 and 31, 1988.  On October 31, 1988, the medic gave him a recommendation to be seen by a physician immediately, and indicated the examination was for a work‑related injury. (Patient Disposition Recommendation).


On November 2, 1988, Employee consulted Bryon McCord, M.D. Dr. McCord reported in his November 2, 1988, chart note that Employee

was working on the North Slope about 2 ½ to 3 months ago moving some heavy, 3 x 12 timbers weighing about 200 lbs. for a total of about 8 hours.  He describes feeling an 'electrical, sharp pain" in both hips afterwards . . . .

The patient was subsequently doing some scuba diving and swimming in substantial currents and felt that this activity aggravated his hip pain . . . .

On the 27th of October the patient was again working on the North Slope at Prudhoe Bay moving some halon bottles weighing about 400 pounds by pivoting them on their bases.  He experienced no discomfort while he was moving these bottles but the next morning he had fairly acute pain in his posterolateral right hip region and discomfort with hip flexion [that] precluded his climbing stairs without a totally altered gait.


An x‑ray report dated November 3, 1988, indicates that Employee’s “[f]emoral heads appear of approximately equal mineralization bilaterally.  Articular surfaces appear intact.  There are no changes to suggest aseptic necrosis.  Based on the x‑rays, Dr. McCord is impression was "muscle strain, right hip." (McCord November 2, 1988, chart note).


Employee sought care from William O. West, D.C., for his hips and back complaint. (West November 30, 1988, Physician’s Report).  By December 2, 1988, Employee's hip pain was 'much improved" and his right hip pain was "almost gone."  (West December 2, 1988, report).


On December 22, 1988, Employee was x‑rayed for his back injury.  The x‑ray was read as showing a minimal bulge at L3‑4 and LB‑S1 as well as a mild disc protrusion at L4‑5.  There were no other abnormalities.


On December 30, 1988, Employee was seen by Edward Voke, M.D., at Defendants' request.  Dr. Voke stated that he assumed Employee's present hip problems "are secondary, or at least an aggravation which occurred 10‑28‑BB." There was "no evidence to suggest . . . a permanent injury." Dr. Voke recommended a bone scan if Employee's symptoms persisted. (Voke December 30, 1988, report).


Defendants accepted the injury as compensable on December 5, 1988, and began paying temporary total disability (TTD) benefits retroactively to October 29, 1988.  These benefits were paid in connection with the October 1988 injury.  (December 5, 1988 Compensation Report).


In late February 1989 Employee entered the Family Recovery Center in Soldotna, Alaska for detoxification procedures. (Initial Assessment Phase February 24, 1989).  Roy Benward, M.D., reported that Employee had at least a 15‑year history of excessive alcohol usage; he admitted to currently drinking one‑half of a fifth of liquor daily. (Benward February 27, 1989).  Dr Employee was discharged on March 20, 1989. (Nurses Discharge Summary, Family Recovery Center).


On March 10, 1989, Defendants terminated TTD benefits and filed a notice denying further disability benefits because Employee failed to attend a diagnostic evaluation‑scheduled by Defendants with their choice of physician. (March 10, 1989, Compensation Report and Controversion Notice).


On March 11, 1989, bilateral x‑rays were again taken of Employee's hips.  These x‑rays were read as "essentially negative and without significant change since previous examination. (x-ray Report March 13, 1989).


On March 29, 1989, Dr. Voke again examined Employee.  Dr. Voke reported that x‑rays of the femoral heads showed a collapse of the right femoral head with obvious aseptic necrosis.  The diagnosis was confirmed with a bone scan which was positive.  Dr. Voke indicated Employee would need total hip replacements, bilaterally, and he would not be able to return to work at his usual occupation. (Voke April 3, 1989 Physician's Report).


On April 14, 1989, Defendants filed another Controversion Notice denying all benefits related to the collapse of the right femoral head and aseptic necrosis, alleging that the conditions had no relationship to the July and October 1988 injuries.
 Defendants filed a supplemental controversion notice on August 7, 1989, giving the same reason, but specifically listed the July 1988 injury. (August 7, 1989, Controversion Notice).


On June 9, 1980, Dr. Voke wrote to Defendants stating:

There is no reason to suspect the aseptic necrosis occurred by some other means other than [the October 1988] industrial injury.  I feel, the, the claim should not be controverted . . . . The aseptic necrosis was either present prior to the injury and was aggravated by such, or it was caused by the injury.


In Dr. Murray's June 16, 1989, report for his April 17, 1989, examination, he stated, "The relationship of the osteonecrosis to his work activity is nigh onto impossible to express, but I would suspect and believe that his osteonecrosis has the basis of its etiology in his alcoholism and that the osteonecrosis was aggravated by the work stress." (Emphasis added).


In July 1989 Employee saw Paul Benca, M.D., of the Virginia Mason Clinic in Seattle, Washington.  Dr. Benca eventually performed the replacement surgery, which was apparently paid for by Defendants. (Benca dep. at 4 ‑ 15).  Regarding the cause of Employee's problem, Dr. Benca testified that he did not have an opinion, to a reasonable degree of medical probability, as to the cause of the underlying necrosis.  Dr. Benca testified:

Avascular necrosis is a common condition encountered in orthopedics, especially affecting the femoral heads . . . .  It's a poorly understood condition as far as its etiology goes.  Treatment, as you're probably well aware, is controversial in many aspects of it.

(Id. at 17).


Dr. Benca also testified "that certainly heavier activities, heavier laboring activities, may have hastened the onset of these symptoms."  The type of activities which would hasten the onset of the collapse of the femoral heads would be such things as moving 450 pound bottles of compressed gas such as Halon.  (Id. at 22‑24).  Dr. Benca stated that "I would certainly say that the work history would be an aggravating factor to the condition.  Whether or not it is the cause of the condition, no, I could not say that." (Id. at 30).  Later Dr. Benca stated that if "Mr. Skuse had avascular necrosis present in the hip at the time, manual labor would have probably aggravated the condition and may have accelerated the appearance of symptoms due to micro‑fracture or micro‑collapse perhaps." (Id. at 40).


Dr. Voke is also of the opinion that Employee's work aggravated the condition.  (Voke dep. at 12).  Dr. Voke indicated the exact etiology of the condition is hard to determine, but among the causes that have been demonstrated is alcoholism.  (Id. at 27).  Other causes can be cortisone or such insidious trauma as skiing or jogging. (Id. at 44).


It appears Defendants arranged with Dr. Benca to save the femoral heads so an examination could be made to try to decide the etiology of the femoral head necrosis.  Dr. Benca ordered them to be sectioned and photographed, but apparently did not have slides made of the femoral heads.  It is not possible to see any microscopic detail from the photographs that Dr. Benca ordered.  Apparently, Defendants believed the etiology of the necrosis might be determined from a microscopic examination, but Dr. Benca was not sure whether such an examination would allow such a determination. (Id. at 5 6).


Dr. Benca testified that Employee's healing process from the surgery would take between six months to a year. in the future he needs routine monitoring of the surgery at least yearly, he needs to be careful about infections, such as urologic or dental, because it is possible for the infection to seed bacteria at the hip replacements, and he will eventually require further hip surgery in the future because of his young age. (Id. 47, 19 ‑ 20).


On November 3, 1989, Defendants resumed paying Employee disability benefits, but changed the category of benefits to permanent partial disability (PPD) ‑ (November 3, 1989, Compensation Report).  We do not have a compensation report indicating that Employee's PPD benefits have ever terminated.  We therefore assume benefits are continuing.  Interestingly, in the agreed settlement, Defendants referenced only the March 1989 Compensation Report as reflecting the total benefits paid to Employee.


Defendants initially submitted the proposed compromise and release on May 21, 1990.  Under the proposed agreement, Employee would receive a total of $52,000.00.  This sum is based on permanent partial disability benefits of $31,000.00 and temporary total disability benefits of $21,000.00. in addition, $8,000.00 would be placed in an interest‑bearing trust for Employee's future medical expenses.  At the end of five years the remaining balance and interest would be paid to Employee.  In addition, Employee's attorney would be paid $6,150.00 as a reasonable attorney's fee, and Employee's legal costs of $1,493.26 would be paid.  In return for these payments, Employee would waive his right to all future workers' benefits, including medical expenses.


On May 31, 1990, we notified the parties that the agreement was not approved for several reasons.  Among the reasons was that our record did not contain medical reports supporting Defendants' position that the condition was not work‑related.  Defendants then submitted the March 21, 1990, affidavit of William Boettcher, M.D., of Seattle, Washington.  Dr. Boettcher is an orthopedic surgeon who studied with Dr. Bonfiglio, who he claims is a world authority in the diagnosis and treatment of hip disorders.  Dr. Boettcher testified that he had reviewed Employee's medical records.  He claims that the x‑rays taken in November 1988 show advanced avascular necrosis in each femoral head.  He states that the x‑rays show that "though there is clearly evidence of widespread avascular necrosis of each femoral head, there is no evidence that the articular surface of either femoral head had collapsed at that point." Such evidence did not occur until the March 11, 1989, x‑rays according to Dr. Boettcher.


Dr. Boettcher stated that the most likely cause of the necrosisis Employee's alcohol abuse.  Dr. Boettcher went on to state:


It is extremely difficult to determine, except by taking a patient's history at face value, whether any particular activity aggravated an underlying condition of avascular necrosis.  Certainly, the potential for aggravating is present whenever the underlying condition is present.  Determining whether a [sic] Mr. Skuse's employment activity caused an aggravation of his necrotic hip condition, given the facts of this case, requires one to make a determination which is based upon the history Mr. Skuse has given.  If one concludes that Mr. Skuse is truthful, that he


a. actually lifted heavy timbers and immediately experienced new or increased groin or hip pain, or


b. that he actually lifted Halon "bottles" weighing several hundred pounds and that he immediately experienced new or increased groin, or hip pain, then [it] is reasonable to conclude that those activities caused an aggravation of his underlying condition. . .


The aggravation of Mr. Skuse's hip condition caused by the lifting incidents . . . are not likely to have substantially altered his actual course. . . . after the lifting incidents, there was no collapse of the femoral heads . . . . Mr. Skuse's lifting heavy objects could have caused fracture of such spicules . . . . Even with such fracturing, however, there is no evidence that there was any loss of the ability of the remaining spicules to support the weight‑bearing surface of Mr. Skuse's femoral heads . . . . Functionally, therefore, while his underlying condition was aggravated by his reported lifting, his hip range of motion, strength, and function were not impaired as of November 2, 1988.


Second, the surgery which Mr. Skuse required . . . would have been required as it was, when it was, regardless of the lifting incidents . . . . In my experience, people who present with the x‑ray picture of Mr. Skuse's hips in November of one year not uncommonly require surgery by March of the following year. . . .  My experience indicates, therefore, that Mr. Skuse would have required that surgery when he did, in all likelihood, regardless of his history of lifting heavy objects at work.


Trauma, especially to the hips, may aggravate an underlying condition of a necrotic femoral head, so as to cause or hasten the need for hip surgery.  However, the history of this case does not suggest that trauma played such a role. . . .


The aggravation caused by lifting was not a substantial factor in bringing about a disability or a need for surgery because:


i. It did not alter the hip architecture in any significant way;


ii. It did (sic) apparently did not alter the hip mechanics in any significant way; and


iii. It did not bring about or hasten a need for surgery on the hips.

 (Emphasis added).  (Boettcher March 21, 1990, affidavit).


Dr. Benca testified that when a person has avascular necrosis, heavy laboring activity is "simply aggravating and, perhaps, causing collapse of the head of the hipbone. . . . that occurs with one activity or another, it is probably worsened if the patient is over stressing the hip and perhaps speeded up."  (Id. at 32).  He explained that if Employee had avascular necrosis in the hip at the time of the work incident, "manual labor would have probably aggravated the appearance of symptoms due to micro‑fracture of micro‑collapse perhaps."  (Id. at 40).  [T]heortectically you have a weakened area of support for the overlying cartilage or joint lining surface of the head of the hipbone.  There is a propensity then for that support to fail if subjected to too much stress."  (Id. at 52).  According to Dr. Benca, working and lifting heavy weights accelerates the collapse process:

A. I would think the process of overload simply by exposing the hip to greater forces than would be experience in day‑to‑day activities might cause that area to fail earlier than it might otherwise fail, you know, in more routine activities . . .  You may be exposing more force to the area than otherwise might do it and, in that regard, would accelerate the development of the symptoms by causing the collapse to occur at an earlier time.

Q. Let me ask you this.  You have these numerous structures composing the femoral head that you were referring to earlier.

A. Um‑hum.

Q. If one of them is weakened and collapses, does that affect the other ones?

A. As far as the femoral head goes, to the best of my ability to answer the question, I think the areas of collapse are going to be in the areas affected by the disease process . . . .  Now the collapse and the subsequent irregularity that's caused in the joint surface could certainly predispose areas to begin wearing our faster as the normal surfaces of the join become affected.


. . . .

(Id. at 68 ‑ 70).


Dr. Voke, who also authored an article with Dr. Bonfiglio, testified that if the destruction of the femoral head is in process, heavy lifting will aggravate the destructive process and bring about the need for surgery. (Voke dep. at 14, 37, 42).


Both Dr. Benca and Dr. Voke testified that the length of time for the collapsing process to progress to the point of surgery can vary from individual to individual.  Some individuals never have a total collapse that necessitates surgery.

A.
Some patients may have only mild involvement of the head with only a small portion, never go on to collapse . . . .  In other patients it's a more fulminate process that proceeds very rapidly that may involve the entire head of the hipbone.


. . . .

Q.
How long is ‑‑ how long does the process take place?


. . . .

A.
That's hard to predict.  I really couldn't answer that question with any degree of specificity.

(Benca dep. at 31).


Dr. Voke also testified that the time for the collapse to occur can vary with each patient, and some patients may never go on to suffer a collapse. (Voke dep. at 30).


Employee testified at the hearing that he is to see Dr. Benca in the next few months for his one‑year check up.  He also testified that Dr. Benca had indicated that it might be two years before surgery was need, but it might also be as long as 15 years.  Apparently, Employee believes it is more likely to be close to 15 years before he would need further surgery.  Dr. Benca testified that there are a variety of conditions that will determine when the revision surgery will be required.  At the time of his deposition, Dr. Benca could not say when it would be required. (Benca dep. at 19 ‑ 20).


When asked about his plans for the settlement money if the agreement was approved, Employee indicated he had no real plans.  He had talked to an investment counselor, but nothing specific had been developed.  Employee is presently working on a part‑time basis in a bed and breakfast owned, by a friend.  This is the first season in operation.  Apparently, the friend has hopes of expanding the business.  He also has worked in a self‑employment venture fishing for sea urchins.


Given the evidence and the amount of the settlement, we questioned the genuineness of the dispute and found we lacked sufficient evidence to determine whether the settlement, especially the release of future medical benefits, was in Employee's best interest.  Accordingly, we did not approve the agreement.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.012 provides:

At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose. if approved by the board, the agreement is enforceable the same as an order of award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of As 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.

 (Emphasis added).


Because there is no "applicable schedule in this chapter" for medical care, and because "compensation" and "medical and related benefits" are defined separately under AS 23.30.265, it is questionable whether the legislature intended to give us the authority to approve the release of medical benefits.


However, we have assumed such authority and have adopted 8 AAC 45.160(a), (d), and (e) which provide:


(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.


(d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved.  Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.


(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.  In addition, lump‑sum settlements of board ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump sum settlement is in the employee's best interests.

(Emphasis added).

Regarding settlements, Professor Larson recommends:


Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social protection character of the compensation system.  If one thinks of a compensation claims as a private, personal, adversary money claim against the particular employer and his insurance carrier, one will go on to conclude, as the Kansas court did, that "workmen are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth."  What this overlooks is that the entire compensation system has been set up and paid for, not by the parties, but by the public.  The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims of industry thrown on private charity or public relief.  To this end, the public has enacted into law a scale of benefits that will forestall such destitution.  It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden.  The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.


. . . .


As against this, it is often argued that to permit compromises will enable claimants to get at least something in the many controversial cases where there is serious doubt whether fundamental conditions of liability can be established. But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compensable claims got full compensation.  If there is doubt about the compensability of the claim, the solution is not to send the claimant away half‑compensated; but to let the Compensation Board decide the issue.  This is the Board's job.

 (Emphasis added).  3 A. Larson, Workmen's Compensation Law Section 82.41 ‑ 82.42, pp. 15‑564 to 15‑567 (1983).


Concerning what should be included in a release Professor Larson states;

This strictness is well justified, since it is difficult to imagine why it should ever be in the best interests of a claimant to bargain away his right to future medical treatment for a lump sum.  After all, how can unknown future medical costs be subjected to commutation on an actuarial basis?  It is significant that the Council of State Government's draft compensation law does not permit even its strictly controlled application of lump‑summing to be applied to medical benefits.

Id. at Section 82.59, pp. 15‑571 to 15‑572.


While settlements are favored in the tort system, that is not the case in the workers' compensation system.  However, even though settlements are not favored and should be strictly controlled, we approve a large number of settlements.  For example, in fiscal year 1989 we received over 1, 000 agreed settlements.  In that fiscal year we approved 1,093 agreed settlements.  On an initial review of the over 1,000 settlements, only 298 were denied.
  Thus the vast majority of agreed settlements are approved.


One of the problems that has been noted with the workers' compensation system is the concerted efforts by the parties to settle cases.  Professor Larson states:

[P]ractically everyone associated with the system has an incentive‑‑at least a highly visible short‑term incentive‑‑to resort to lump‑summing.  The employer and the carrier are glad to get the case off their books once and for all.  The claimant is dazzled by the vision of perhaps the largest sum of money he has ever seen in one piece.  The claimant's lawyer finds it much more convenient to got his full fee promptly out of a lump sum than protractedly out of small weekly payments.  The claimant Is doctor and his other creditors and his wife and family all typically line up on the side of encouraging a lump‑sum settlement.  Who then is to hold the line against turning the entire income protection system into a mere mechanism for handing over case damages as retribution for industrial injury?  It should be the administrator, but even he all too often is relieved to get the case completely removed from his docket.  With all these pressures pushing in the direction of lump‑summing, it is perhaps surprising that the practice has not become even more prevalent than it already has.

The only solution lies in conscientious administration, with unrelenting insistence that lump‑summing be restricted to those exceptional cases in which it can be demonstrated that the purpose of the Act will be best served by a lump‑sum award. . . .

Id, at Section 82.71, pp. 15‑595 to 15‑596.


Although not directly on point, the court's recent decision in Clark v. Municipality of Anchorage, 777 P.2d 1159, (Alaska 1989), suggests that the court would agree with Professor Larson's view.

We note that some courts treat releases of this type differently than they would a simple release of tort liability.  See e.g., Johnson v. Workers’ Compensation Appeals Bd., 2 Cal. 3d 964, 88 Cal.  Rptr. 202, 207, 471 P.2d 1002, 1007 (1970); Chavez v. Industrial Accident Comm'n, 49 Cal. 2d 701, 321 P.2d 449 (1958).

In Johnson at 1007 the California Supreme Court stated:

Petitioner's argument fails because of the significant difference in legal effect between a release of tort liability and a release of workmen's compensation liability.  A tort release is effective upon execution, but a compromise and release of workmen's compensation liability is invalid until approved by the workmen's compensation appeals board. (Citation omitted).  California Administrative Code, Title 8, Section 10882, provides that: "The Appeals Board or referee will inquire into the accuracy of all compromise and release agreements and may, . . . set the matter for hearing to take evidence when necessary to determine whether the agreement should be approved, or disapproved . . . " This inquiry by the referee should carry out the legislative objective of "protecting workmen who might agree to unfortunate compromises because of economic pressure or lack of competent advice." (Chavez v. Industrial Acc. Com. . . . ) These safeguards against improvident releases place a workmen Is compensation release upon a higher plane than a private contractual release; it is a judgment with the "same force and effect as an award made after a full hearing.”


Given this framework, we conclude that we must have clear and convincing evidence at the time we consider a proposed agreed settlement to overcome the presumption that waiver of all benefits, especially future medical care, does not appear to be in the employee's best interest.  Even if we did not consider the presumption or require clear and convincing evidence, we would still find in this case that we do not have evidence "showing
 that the waiver is in the employee's best interest."  8 AAC 45.160(e); Garl v. Frank Coluccio Construction, 4PA‑89‑0274 (Alaska Super.  Ct. , 4th Judicial Dist.) (May 26, 1990).  It is not clear what this showing must be, but it would seem reasonable that if the employee is not likely to prevail at a hearing on the merits of the claim, then approval of the settlement would be in the employee's best interest.  Because of the court's ruling in Garl, it appears we must make some findings on Employee's likelihood of prevailing if his claim is heard.


Of course, we must make our decision on the agreed settlement based on the evidence before us, not on the evidence that might be produced if the merits of the claim were heard.  We are forced to make findings of facts and conclusions of law now which, if the case were heard, might have to be modified. obviously, after a hearing on the merits and with the benefit of hindsight, we might reach a difference conclusion about Employee's best interest.


At this time we have no evidence to make us doubt Employee's credibility and his version of the July and October 1988 incidents.  Therefore, we find the incidents occurred.


Next we consider the presumption of compensability in AS 23.30.120. In Burgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316.”  [I]n claims 'based on highly technical medical considerations’, medical evidence is often necessary in order to make that connection." Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must, show that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined ‘substantial evidence’ as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption:  (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work related.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Sawton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Another long‑standing principle that must be included in this analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT, Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


Finally, in cases involving an aggravation of a pre‑existing condition an employee must show that the aggravation is a substantial factor in the resulting disability.  To be a substantial factor, it must be shown that the injury would not have happened "but for" an act, omission, or force and that reasonable persons would regard this act, omission or force as a cause and attach responsibility to it.  The application of the "but for" test "does not indicate the legal cause, but merely indicates the range of causes which may be considered legal causes . . . . The claimant need only prove that 'but for' the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.

Fairbanks N. Star Bor. V. Rogers & Babler (FNSB), 747 P.2d 528, 532‑33 (Alaska 1987).


The facts in FNSB are particularly instructive, especially for this case.  The evidence in FNSB indicated that virtually any physical activity could aggravate the claimant's pre‑existing knee condition, the pre‑existing condition knee injury could have resulted in disability even without any further aggravation, and the claimant had been urged to have surgery even before he worked for the last employer (which was found liable).  FNSB at 534.


In this case all of the physicians, including Dr. Boettcher, agree that Employee's necrosis was not caused by the incidents, but the work incident would have aggravated the pre‑existing condition.  All of the doctors, except Dr. Boettcher, believe the aggravation would be a substantial factor in the collapse of the femoral heads and thus necessitated surgery.


Dr. Boettcher admits that the work incident

likely caused fracturing of tiny bony spicules within the femoral heads . . . . As spicules die, neighboring spicules must bear an increased weight‑bearing load . . . .  Even with such fracturing, however, there is no evidence that there was any loss of the ability of the remaining spicules to support the weight‑bearing surf ace of the Mr. Skuse's femoral heads.

(Boettcher affidavit at 6 ‑ 7).


Dr. Boettcher goes on to state that in his experience many people with x‑rays similar to Employee's in November would require surgery within three to four months.  Dr. Boettcher acknowledges that trauma can hasten the need for surgery, but the trauma Employee experienced was "not a significant aggravation and did not hasten Mr. Skuse's need for surgery."  Dr. Boettcher then draws the legal conclusion that the aggravation from the lifting incident was not a substantial factor in bringing about the disability or the need for surgery.


First, we question whether Dr. Boettcher Is testimony overcomes the presumption.  Even if it does, considering all the testimony, including Dr. Boettcher's testimony, we find the preponderance of the evidence would support a conclusion that the but for the lifting incidents Employee would not have been disabled at this time and that a reasonable person would attach responsibility to the incidents.  Even Dr. Boettcher acknowledges that the trauma Employee experienced likely fractured the spicules and increased the weight‑bearing load on the other spicules.  Dr. Benca testified that the damage increases the weight‑bearing load on the remaining structure and may hasten its destruction.  Dr. Voke also testified that it would aggravate the process.  Both Dr. Benca and Dr. Voke testified that the process of destruction varies from individual to individual and it cannot be said with any degree of certainty when, or if, the collapse will occur.  Dr. Benca testified that heavy lifting would increase the stress and hasten the process.  It is logical that the increased weight‑bearing load on the remaining spicules could hasten their deterioration.  Dr. Boettcher does not explain why he summarily concluded that this was not the case in Employee's situation.  Reading Dr.  Boettcher's entire affidavit leads us to conclude that he was concerned with the cause of the disability and the need for surgery, and not the possible range of causes.  We believe that the heavy lifting was a cause of the collapse of the femoral head, in other words, "but for" the incident the disability would not have occurred at that time, and that a reasonable person would attach responsibility to the heavy lifting.


Based on the evidence before us, we conclude Employee is likely to succeed on the merits of his claim.  Given the amount of the settlement, it appears Defendants agree with our analysis.  Under the settlement Employee would receive an amount that comes close to the sum to which he would be entitled for temporary disability benefits, and a sum that is very close to the present value of his permanent disability benefits.  The only area where Employee might be compromising is in the amount provided for future medical benefits, but that is such an unknown factor, it is hard for us to judge.  Considering the amount of the settlement, we question whether the parties have a genuine dispute.


Furthermore, judging the adequacy of the agreement and the employee's best interest when an agreed settlement provides for the release of future medical benefits is difficult because of the numerous unknowns associated with future medical care.


Although provisions were made to place a sum in trust for Employee's future medical care, the trust was only for five years.  Based on Dr. Benca's testimony and Employee's testimony, it is unlikely that surgery will be performed within that period of time.  Accordingly, the settlement proceeds for medical care could be dissipated before they are needed.  Furthermore, we have no way of knowing the cost of the future medical care, especially in view of the rapidly escalating costs of medical care.


We acknowledge that concerning past periods of temporary or permanent disability benefits a settlement may be appropriate because those benefits can be readily calculated.  The same cannot be said for medical care.


Furthermore, concerning future permanent disability benefits we have little evidence to support a conclusion that it is in Employee's best interest to receive the money in a lump sum.  He has no plans for its use or investment.  Therefore, a structured settlement with payments weekly or monthly, may be more appropriate under the circumstances.  See Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986).


Finally, we believe the settlement is not in Employee's best interest at this time because the has not been in for his one‑year post‑surgery check up.  We believe it is hasty and premature to approve a settlement until we know that the healing process has been completed.  If the examination reveals that Employee has complications from his surgery and condition, the amount of the settlement may not be adequate.  Since the examination is to occur in the near future, we believe denying approval is in the Employee's best interest at this time.


Accordingly, we refuse to approve the agreed settlement.

ORDER

The agreed settlement is not in Employee's best interest.  Accordingly we do not approve the agreed settlement.


DATED at Anchorage, Alaska this 8th day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ HM Lawlor
Harriet Lawlor, Member

/s/ RL Whitbeck Sr.
Richard Whitbeck, Member

RJO:rjo

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald H. Skuse , employee/applicant, v. Udelhoven Oilfield System Services, employer, and Alaska National Insurance company, insurer/defendants; Case No 8826394 and 8834764; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of August, 1990.

Clerk

SNO

� We are unable to determine what medical evidence supported this controversion.  There is an indication in our records that Employee might have been examined by a doctor in California, but Defendants have never provided a copy of the medical report supporting the controversion if one exists.  We do have a June 16, 1989 medical report from William R. Murray at the University of California for an April 17, 1989, examination, but that would be after the date of the controversion.  Unless Defendants were prescient, this report could not have been the basis for the controversion.


� Of the 298 denied settlements, some of them may have ultimately been approved after we received additional information or after modification.  Therefore, they would actually be a part of the 1,093 that were approved as we do not keep track of the approvals on the basis of whether the approval followed the first review or a subsequent review of the proposed agreements.


� Although our regulations do not define what a "showing" means we assume it means a preponderance of the evidence since that is the standard used for most of our decisions.





