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We heard this claim for temporary total disability (TTD) benefits, and attorney's fees on June 27, 1990, in Anchorage, Alaska.  The employee was present and represented by attorney William Erwin. The employer and insurer (employer) were represented by attorney Trena Heikes. The record closed at the conclusion of the hearing.

FACTUAL BACKGROUND

The record reflects that Stanton was first seen by James D. Martin, D.C., on November 2, 1987.  A confidential health history from which was filled at that visit stated: "Severe left antalgic gait, severe low back pain and stiffness, recurrent symptomology over last six months, TX: Thompson drop, right sacroiliac, PT EX left."


On November 3, 1987, the employee was again seen by Dr. Martin.  Another history from notes stated:  "Hard to walk, still stiff and sore.  Cold pack, Kb TX:  Thompson Drop, PLI‑ML5, posterior anterior."


The employee applied for employment with employer in January, 1988.  In the health questionnaire portion of his application for employment dated January 7, 1988, Stanton did not mark the box indicating that he had been treated for "back condition, disc, muscle strain."  In response to the question of whether he had ever been injured, the employee responded "No."  Stanton worked as a laborer, light duty mechanic and operator until May 2, 1988, when he was laid off due to a reduction in force.


On June 13, 1988, the employee again applied for employment with employer.  Again on the health questionnaire portion of the application, Stanton did not indicate that he had ever been treated for a back condition and he also noted that he had never been injured.  The employee worked as a maintenance coordinator for the employer until the job he was working on was over on July 27, 1988.


The employee saw Dr. Martin on August 11, 1988 and on a form from his office, it was stated:  "Low back pain for past two days.  Pain radiates down right leg. (bd) TX: (Eam) Flexion distraction bilaterally PLI‑M L5, anteriors."


On August 12, 1988, Stanton saw Dr. Martin again and it was reported "Low back pain radiating into right leg, worse than yesterday, cold pack, (lot) TX‑ cervical good, anteriors, L4 good."


Stanton completed another application for employment with the employer on August 29, 1988 and again did not note that he had been treated‑ for a back condition and had not suffered an injury.  On August 31, 1988, the employee was promoted from a helper to structural fitter.  He worked in that capacity until he was allegedly injured on August 30, 1988, when he lost his footing and slid down some stairs on the employer's steelhead platform.


The employer accepted the employee's claim and began paying TTD benefits.  (Compensation Report dated September 23, 1988).  After diagnosing a herniated disc at the L5‑S1 level, George F. Gates, M.D., performed a hemilaminotomy and discectomy on October 13, 1988.  (Medical reports dated September and October, 1988).  The employer paid for Stanton's surgery.


At his deposition which was taken on June 19, 1990, Dr. Martin was asked numerous questions about what transpired when he saw the employee in 1987 and 1988.


With regard to the November 2, 1987 visit, Dr. Martin explained that what his assistant meant by "left antalgic gait" was really a left antalgic posture which, in turn, meant that Stanton was leaning to the right in pain.  He stated that this might indicate a lateral disc protruding to the right and putting pressure on a nerve root.  (Dr.  Martin dep. at 4‑6).  Based on his examination and review of x‑rays, Dr. Martin's diagnosis was a lumbosacral sprain/strain, possible disc herniation, nerve impingement and sciatica. (Id. at 11).


Dr. Martin testified as to his course of action on November 3, 1987, as follows:


A
Uhm, when we bring a patient in the second day, it depends on their condition.  If they're in any kind of condition where they're feeling well enough to sit and look at their x‑rays, we always go over their x‑rays with them.  At that time we give them a report of findings and we go through a course of treatment.  And on November 3rd, he saw Subluxation Degeneration, was given an x‑ray report, and was given a report of findings.  And was given a treatment plan at that time, as well as exercises and uhm, a lot of other, you know, just information as far as posture and how to prevent from hurting it and ah, how to take care of it and, you know, what we want him to do at home.  Put, you know, cold packs on it initially or hot and cold.  Just everything that he needs to know for home care as well.


Q
What sort of a treatment plan did you recommend as far as his course of being here in your clinic?


A
At that time I told him that he should be treated daily.  Uhm, you know, for at least the remainder of that week.  And then at that time we'd go to three times a week, you know, for two to three weeks depending on his progress.  And then we'd, you know, back down to once or twice a week and then down to once a week.  And then we generally within sixty day we do a reevaluation, which may include another x‑ray, it may not.  Uhm, but it goes clear through the examination process again, just to see just to see where exactly where he's at.


Q
When he came in on November 3rd, what pain or what were his symptoms at that time?


A
Well it says that uhm, hard to walk, still stiff and sore.  We put a cold pack on him.  And then we went ahead and treated him.


Q
Okay.  Do your notes reflect anything else from your treatment on that date?


A
Uhm, just that we treated him ‑‑ I always use the word we.  I'm gonna ‑‑ I could say myself, I have a partnership here.  I was the only doctor that treated Mr. Stanton.  Uhm, but I went ahead and treated him with uhm, a special table, it's called Thompson Drop Technique.  And it just basically pushing that vertebra from back to forward.  To take pressure off the nerve root.


Q
When you last saw him on November 3, 1987, was he released to return to work at that time?


A
Ah, no he wasn't.

(Id. at 13‑14).


The doctor stated that he next saw Stanton on August 11, 1988, at which time Stanton was complaining of low back and right leg pain and numbness in his foot, which had been with him for two days.  (Id. at 15).  Dr. Martin reported that he had no indication from his notes whether these symptoms occurred suddenly or gradually.  He testified that Stanton informed him that his condition was not work related.  (Id. at 16).  When asked what was indicated by pain radiation down the right leg, the doctor testified:


A
Well, sciatic is pain into the leg, uhm, it's usually a referred pain that comes from pressure on a nerve root.  And uhm, sciatic or leg pain can usually be from two different sources, it can either be a disk that's putting pressure on a nerve root or in some cases we have sacroiliac joints that become inflamed or malaligned and ah, and they'll put pressure on a never root too.  Or at least on ‑‑ on the nerve itself.  Not the nerve root at the spine.  And it can give you a ‑‑ type of sciatica too.  But usually it's due to nerve pressure on a nerve root.  And ‑‑ and usually it's from a ‑‑ from a disk that puts pressure on a nerve root.


Q
Of a bulging disk?  Or herniated . . . .


A
That's something that you would suspect.

(Id. at 16‑17).  X‑rays were not taken at this time.  (Id. at 17).


Dr. Martin also noted that because there was numbness in the foot, the sciatica was severe which usually meant a more severe nerve root impingement. (Id. at 18).  When he was asked his diagnosis, the doctor responded:  "Well, I wrote in my notes that it says, possible disk.  There's pain on palpation.  Uhm, L5/S1, uhm, it was something that needs to be ruled out."  (Id. at 19).  Stanton's back was adjusted by the flexion distraction technique.  (Id. at 20).


Dr. Martin testified that on August 12, 1988, Stanton returned in a worse condition than he was the day before. (Id. at 21).  The doctor stated that while another treatment was administered, the flexion distraction technique was not used.  A lumbrosacral belt was given to the employee.  (Id. at 22).  When asked if he was still treating Stanton on August 12, 1988, "as if he had a disk,"  Dr. Martin responded in the affirmative.  (Id. at 23).  When asked if Stanton was released for work at the time, the doctor responded:


A
Well, it's interesting.  It ‑‑ I ‑‑ I would hold somebody off work.  And uhm, if a patient asks me if they can return to work, most definitely don't go to work with this type of condition.  Uhm, I don't know that I actually told him not to go back to work at that time.  All I know that if ‑‑ if he had asked or I had told him not to go back to work.  He was in no condition to work at that time.

(Id. at 24).


On cross‑examination by Stanton's attorney, Dr. Martin was asked if he gave the employee a general idea of what was wrong with him on November 3, 1987 and he responded:

Pretty much.  I would try to give him a real accurate diagnosis at that time.  I would try to if there was any possibility of anything, I would probably tell them that.  If somebody came in with a disk condition that I suspected a disk, I would immediately tell them I suspect a disk.  I would immediately tell them that this is what they can expect from a disk.  You know, what kind of symptoms they're going to expect usually, how long it takes to control one, that if within a week, if they weren't 50% better, uhm, that we would probably go ahead and recommend a scheduling of an MRI.  Micro Resolution Imaging to visualize that disk.  If at that time they were 50% better and improved, we would continue on with our course of care.  And then our goal would be to a point where, first of all, there was no pain or symptoms and secondly, to a point where they were stable enough to continue on with their daily activities without re‑injuring themselves.  And then closing their case.

(Id. at 29‑30).


Dr. Martin testified that in 1988, Stanton's symptoms were on the opposite side than when he had them in 1987.  (Id. at 30).  When asked if he would have explained things to the employee in the same way in 1988 a s he did in 1987, the doctor testified:

Uhm, not exactly.  In August of 1988 when he came in, I went through a consultation.  Which was an update.  Uhm, I don't review the confidential history, because I've already done that.  Uhm, I go through an examination again.  And that examination is just as thorough as it was before.  Uhm, we don't go through a ‑‑ another consultation with report of findings usually on the second visit ‑‑ I mean on the second problem.  At that time I don't think that I ‑‑ I would have sat down with him and explained what I thought was going on.  I would have spent more time in the treatment room probably explaining those things to him and I'd walk in and say, this is what I have today, this is the findings that I believe.  Ah, he's already seen the X‑rays, he's already gone through all of that.  I've already given all that information before.  So, I'm not going to go through all that again.  All I'm going to do is start where I finished more or less, and explain that we're going to treat you for this condition and this is what we're suspecting that it is ah, as far as low back.

(Id. at 32).


At the hearing, Stanton testified that the reason he did not state in the application form he filled out on January 7, 1988, that he had been treated for a back condition and had not suffered an injury was, in essence, because he believed nothing Serious was wrong with his back.  He stated that he went to Dr. Martin on November 2, 1987, not because he had a longstanding back problem but because he experienced low back pain after merely bending over to pick up some wire.  Stanton also commented that his experience with Dr. Martin was not reported because after a couple of adjustments which popped his back, his pain went away and he felt fine.  He also mentioned that while Dr. Martin told him he had a slipped disc, or pinched nerve, he never told him, orally or in writing, that he had herniated disc or other serious back problem.  Stanton stated that he did not know why Dr. Martin had noted in file that he suffered from back pain for six months before his November, 1987 visit because he had never had a back problem in his life.


Stanton said that he did not mark anything in the health questionnaire he filled out in June, 1988 for the same reasons he did not mark the one he had filled out previously.


With regard to the application he filled out on August 29, 1988, the employee said he did not think the questions in the health questionnaire applied to him because, again, he did not think he had a back problem.  He said the reason he saw Dr. Martin on August 12, 1988, was because his leg and buttocks hurt from a fall on the ice he had a couple of weeks previously and not because of back pain.  The employee also testified that he did not think it important to mention the incident because Dr. Martin never told him that he had serious back problem and once the doctor gave him a treatment and applied electric stimulation, he again was pain free and could go on about his life as normal.


Stanton stated that with regard to all the applications he had filled out for the employer, no one ever explained to him how to complete the health questionnaire, its importance or the consequences of not filling it out thoroughly.  In each case, he testified, he had actually been hired before filling out the applications and he thought doing the paperwork was just a formality.


The employee acknowledged that on May 8, 1989, he was hired by the City of Valdez as a welder earning $15.00 an hour.  He left this job on July 19, 1989, for reason unrelated to August, 1988, injury.  Stanton also testified that he had helped a relative with some welding after he left the City of Valdez and received unemployment benefits between January 20, 1990 and May 7, 1990.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer first contends that because the employee knowingly made false statements regarding his physical condition when he filled out the health questionnaire portion of the job applications, he is not entitled to any. workers' compensation benefits pursuant to AS 23.30.022.  That statute provides:

An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or pre‑employment questionnaire may not receive benefits under this chapter if:


(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring;  and


(2) there was a causal connection between the false representation and the injury to the employee.


Stanton, on the other hand, argues that his claim for benefits is not barred because he did not knowingly make any false statements.  For the reasons set forth below, we agree with the employee.


Stanton, who we find to be a credible witness, testified consistently, in both his depositions and at the hearing, that he did not think his back condition was of such a serious nature that it should have been reported.  He stated, in essence, that he based this conclusion on various facts.  First, he said he was never told by Dr. Martin that he had a serious problem.  He testified that he never was shown any reports which indicated he had a back problem.  According to Stanton, he was only told that he had a slipped disc" or a "pinched nerve," and those terms did not denote to him that he had a serious back condition.  The employee also stated that Dr. Martin's records were wrong in that he had never experienced back pain during the six months before his November 1987 visit.  Second, Stanton felt nothing was really wrong with his back since his symptoms went completely away after Dr. Martin adjusted or popped his back after each incident.  He stated that this conclusion was supported by the fact that he never lost any time from work as a result of having his hack adjusted.  Next, the employee testified that he never considered the need for back adjustments was a result of an "injury" to his back.  With regard to the November, 1987 incident, he said he merely bent over to pick up some wire when he experienced the back pain.  The employee stated that when he went to see Dr. Martin in August, 1988, it was not his back he was worried about, but his buttocks and leg that he had hurt falling on some ice a couple of weeks before.  Finally, Stanton reported.  That because he had actually been hired before he filled out the application, he thought in so doing, he was merely "doing the paperwork" as he was instructed.  He said no one explained to him the health questionnaire or its significance.


Dr. Martin's testimony suggests that both in 1987 and 1988, when he examined the employee, he was suspected of a disc herniation impinging on a root nerve.  We find nothing in the record, however, that strongly suggests that this concern was ever conveyed to Stanton.  Dr. Martin stated that with a person with Stanton's condition, he tells him he "suspected a disk."  It should also be noted that in the report he said he showed Stanton on November 3, 1987, he described the employer's condition as "Subluxation Degeneration."  We do not find these scant explanations sufficient to convey the message that the employee had a herniated disc or other "serious" back condition.  With specific reference to the 1988 visit, Dr. Martin did not even take further x‑rays, take a history or explain the diagnosis because, as he said, these steps had been taken in November, 1987.  Finally, it is important to note that while Dr. Martin did not feel the employee should have returned to work and would not have released him if he had been asked by Stanton, he never stated that this feeling was ever conveyed to the employee.


Based on these facts, we find that Stanton did not "knowingly" make false statements when filling out the health questionnaire parts ok the applications in question and accordingly, he is not barred by AS 23.30.022 from receiving benefits under the Alaska Workers' Compensation Act.


Next, the employer argues that if Stanton is not barred by AS 23.30.022, he is not entitled TTD benefits from May 8, 1989 to the present.  We agree.


The record reflects that between May 8, 1989 to July 19, 1989, the employee was not disabled in that he was capable of working as a welder for the City of Valdez.  Stanton acknowledged that sometime after the Valdez job, he did some welding work for a relative in Bethel.  The record also reflects that the employee applied for unemployment benefits in January, 1990 stating that he was physically capable of going back to work.  Unemployment benefits were, in fact, paid to the employee between January 20, 1990 to May 7, 1990.  Since Stanton did not introduce evidence to dispute these facts, we find that he is not entitled to TTD benefits after May 7, 1989.


Finally, the employee requests attorney's fees.  Since he did not claim, or prove actual fees, he would be only entitled to statutory minimum fees under AS 23.30.145 (a).  Since the employer controverted Stanton's claim, and he employed an attorney to successfully prosecute his claim, we find that he is entitled attorney's fees pursuant to AS 23.30.145(a).

ORDER

1. The employer shall pay the employee TTD benefits from time they were controverted until May 7, 1989.


2. The employee's claim for TTD benefits from May 8, 1989 to the present and continuing is denied and dismissed.


3. The employer shall pay the employee statutory minimum attorney's fees pursuant to AS 23.30.145(a).


Dated at Anchorage, Alaska, this 10th day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder

Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ John H. Creed
John H. Creed, Member

REM:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Stanton, employee/applicant; v. VECO, Inc., employer; and Alaska National Insurance Company, insurer/defendants; Case No. 8819211; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of August 1990.
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