ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

KAZIMIERZ KOWALEWSKI,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8714341



)
AWCB Decision No. 90-0199


v.
)



)
Filed with AWCB Anchorage

ALYESKA SEAFOODS, INC.,
)
August 22, 1990



)


Employer,
)



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


Defendants.
)



)


Employee's request that we authorize a fourth surgery, a fusion, was heard at Anchorage, Alaska on February 23, 1990.  Employee, who was present, was represented by attorney Joseph Kalamarides.  Defendants were represented by attorney James Bendell.  Following the hearing, we notified the parties that we would defer ruling until Employee was examined by a physician we selected, ‑Walter Ling, M.D. After receiving Dr. Ling's report, we entered an interlocutory decision in which we deferred ruling on Employee's request for surgery until his attending physician, Michael Eaton, M.D., had an opportunity to comment on Dr. Ling's recommendations.  (Kowalewski v. Alyeska Seafoods, Inc., AWCB Decision No. unassigned (July 5, 1990).  We received Dr. Eaton's comments on July 31, 1990.  The record closed on August 17, 1990, after the time had passed for Defendants to notify us that they wanted to depose Dr. Eaton.

ISSUE

Should we authorize a fusion surgery for Employee?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

Our interlocutory decision and order summarizes the evidence in this case and we incorporate that summary by reference.  In addition, we now have Dr. Eaton's July 13, 1990, letter in which he states that he is willing to put Employee through a trial of cast immobilization and additional flexion extension views of the lumbar spine to radiographically document segmental instability in Employees spine before performing the fusion.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Considering all of the evidence in this case, we elect to give more weight to the opinion of our independent medical examiner, Dr. Ling. Coupling Dr. Ling's opinion with Dr. Eaton's opinion, we conclude a fourth surgery is reasonable and necessary medical treatment if, after a trial period of bracing and cast immobilization as well as additional testing, Dr. Eaton Still concludes the surgery is appropriate for Employee.


Therefore, if Employee still wants to submit to surgery, he must make arrangements as soon as possible with Dr. Eaton for a trial period of bracing and casting as well as further x‑rays or CT images to document the spinal instability.  If Dr. Eaton finds the surgery to be appropriate after reviewing the additional test results and if Employee wants the surgery after completing the trial period of bracing and casting, Defendants shall pay for the surgery.


At the initial hearing Employee requested an award of attorney's fees.  Our decision today is concerned only with a medical benefit, which is governed by AS 23.30.145(b), and it is not possible to determine a minimum fee award as we might if this claim was governed by AS 23.30.145(a). Also, since the initial hearing, Employee's attorney has provided additional legal services.  In addition, after the initial hearing we amended our regulations regarding attorney's fees. Because of these changes in circumstances, we find it is inappropriate to award an attorney's fee on the evidence available at this time.  Instead, we direct Employee’s attorney to file with us and serve upon Defendants an affidavit in accordance with 8 AAC 45.180. If the parties are unable to resolve the attorney's fee issue, we retain jurisdiction to enter an award.

ORDER

1. Employee shall proceed in accordance with this decision.  If Dr. Eaton determines a fusion is appropriate after further tests and a trial period of bracing and casting and if Employee still wants to have the surgery performed, Defendants shall pay for the surgery.


2. Employee's attorney shall proceed in accordance with this decision.  We retain jurisdiction to award attorney's fees if a dispute arises.


DATED at Anchorage, Alaska this 22nd day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kazimierz Kowalewski, employee/applicant, v. Alyeska Seafoods, employer, and National Union Fire insurance, insurer/defendants; Case No. 8714341; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of August, 1990.
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