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We heard this claim for temporary total disability (TTD) benefits on July 12, 1990 in Anchorage.  Employee was present and was represented by attorney William Erwin.  Employer and Insurer were represented by attorney Robert McLaughlin.  We closed the record when the hearing ended.

ISSUE

Has Employee suffered a work‑related disability for any period of time since his November 14, 1987 slip and fall?

CASE SUMMARY

It is undisputed that on November 14, 1987 Employee slipped and fell while getting out of a pickup while working as a longshoreman in Valdez.  He testified he hit his head on the running board of the pickup, and he hurt his right shoulder and neck.


According to the November 17, 1987 injury report, Employee finished his work shift on that Saturday.  However, Employee went to his physician, Andrew Embick, M.D., on Monday, November 16, 1987.  Dr. Embick's November 16 chart notes indicate Employee sustained a work‑related injury which he described as "muscle strain and bruises." Dr. Embick indicated there were no objective findings but there was generalized tenderness.


The doctor prescribed Percocet and stated:  "This person's alcoholism may have played a predisposing role in this injury.  This has been a severe problem at some times in the past." Employee asserted that Dr. Embick told Employee he would be OK and to go back to work.  Employee readily admitted he had a drinking problem, but he asserted Dr. Embick never treated him for alcoholism.


Employee returned to Dr. Embick on November 20, 1987.  The doctor again released Employee for regular work but stated:  "This person's alcoholism, in my opinion, renders him unfit for work as well as an extremely high accident risk and he should not be working as a longshoreman/stevedore as he will have and cause accidents."  (emphasis in original).  Dr. Embick obtained x‑rays of the lumbosacral spine, pelvis and hip and he adjudged them normal.


Dr. Embick's November 20 chart notes state that Employee continues to complain of right shoulder with typical overreaction to movement which tends to indicate attempt by patient to magnify extent of injury (in my experience)."  The doctor also noted Employee complained of pain in the right trapezium into the neck, and left sciatic pain.  The doctor's impression was chronic alcoholism, minor bruises, no serious disabling injury and probable malingering.


Employee testified he then requested that his boss, Ryan Sonntag, allow him to return to work.  According to Employee, Sonntag stated he would see what he could do. Employee has not returned to work since then.


On December 8, 1987 Employee went to Leland P. Olkjer, D.C. Dr. Olkjer's chart notes and diagrams indicate that among various gripes, Employee complained of acute pain and tenderness in his upper back and right shoulder area from the neck to the right upper arm, pain radiating to the left hip, a stiff neck, and difficulty sleeping because of the pain.  According to the physician's report dated December 15, 1987, x‑rays ‑revealed there were no fractures or dislocations of the lumbar or thoracic spine areas.  There is no indication cervical x‑rays were performed.


Dr. Olkjer indicated Employee sustained a work‑related injury and he was disabled from work.  The doctor adjusted subluxated vertebrae, performed kinesiotherapy and electric stimulation, and prescribed rest.  He treated Employee several times, but Employee (who testified the treatments did no good) did not improve;  Dr. Olkjer referred Employee to George Wichman, M.D., an orthopedic physician in Anchorage.


Dr. Wichman examined Employee on December 17, 1987.  Employee reported continued pain in the neck, right shoulder and low back.  The doctor's notes indicate Employee asserted that neither chiropractic treatments nor physical therapy helped his condition.  The notes also state Employee "wonders if [he] has a (pinched nerve).  The pain in his leg comes and goes.  He has the same type of pain in his neck and right shoulder."  Dr. Wichman found Employee's neck, back and right shoulder "hypersensitive even to the slightest touch" but found no obvious muscle spasm and found normal range of motion.


Dr. Wichman reviewed x‑rays and found generalized osteoporosis and calcification of abdominal aorta but no evidence of fractures in the lumbar or cervical spine, or the right shoulder.  The doctor's impression was "after effects of sprain, lumbar and cervical spine, and contusion and sprain of right shoulder."  Dr. Wichman prescribed physical therapy but did not otherwise provide an opinion on the disability status of Employee's condition.


The next chronological medical record, after Employee's visit to Dr. Wichman, is an unsigned medical chart note dated May 5, 1988.  Employee indicated the report was that of a Glennallen physician whose name escaped him.  Employee said he went to the doctor to get a release to work because he was told again by Ryan Sonntag that a release would be needed before Employee would be allowed to return to work.  The person completing the chart notes stated there was "no evidence of back disability . . . that would prevent work."


Employee, as noted, did not return to work although he stated he was willing to try it at that time.  He testified that during the summer and fall of 1988 he did nothing physically but putter around his home.  He admitted he was still drinking alcohol at this time.  Regarding his shoulder, arm and neck, he asserted he had good days and bad days, but his condition began to worsen over time.


On April 1, 1989 Employee was in a detoxification center in Fairbanks as required by his sentencing for a conviction for driving while intoxicated.  On that date, he was examined by Fairbanks physician James Gollogly, M.D., who checked the detox patients to determine if they were having medical problems in addition to their alcohol problem.


Dr. Gollogly testified Employee reported his slip and fall and described right arm, neck and shoulder pain and tingling fingers.  A follow‑up appointment was arranged, and Dr. Gollogly examined Employee on April 10, 1989.  Dr. Gollogly found Employee had limited neck movement, some of which caused tingling and numbness in his hand.  Dr. Gollogly also x‑rayed Employee's neck and shoulder and found a narrow CS‑6 disc space.  He diagnosed a ruptured cervical disc with radiculopathy and tendonitis in the shoulder.  Dr. Gollogly's April 10, 1989 physician's report indicates Employee's condition was work‑related, and Employee was not released for work.


That same day, Dr. Gollogly called William Erwin, Employee's attorney, because although Employee had told the doctor he had a claim, Dr. Gollogly took it with "a pinch of salt".  When told by Erwin that Employee did have a claim, Dr. Gollogly referred Employee to neurologist Scott Emery, M.D. (Gollogly Dep. at 9).


Dr. Emery examined Employee on May 5, 1989.  He found moderate limitation of cervical range of motion in both lateral rotations and extension.  Dr. Emery also found some numbness and tingling in the second, fourth and fifth digits of the right hand, and in the right elbow.


Dr. Emery's impression was parasthesiae and pain radiating to the second digit, loss of the triceps tendon reflex and electromyographic evidence of denervation within the muscles of the C7 myotome.  He felt that Employee's history, symptoms, neurological examination and electrophysiogical study were all consistent. (Emery May 8, 1989 report at 3).  Dr. Emery found Employee symptomatic from a right C7 radiculapathy and also noted a history of weight loss warranting complete medical evaluation.


On May 8, 1989 Dr. Gollogly examined Employee.  In the physician's report, Dr. Gollogly noted that Dr. Emery's testing indicated Employee "does indeed have a cervical radiculopathy, probably due to a ruptured disc, as well as an alcoholic polyneuropathy and weight loss problem." The doctor recommended hospital admission, further testing and "a probable operation."


Employee was hospitalized on June 5, 1989 for testing because, among Employee's various symptoms, the physicians were Concerned about Employee's recent significant weight loss, and they wanted to rule out any sort of malignancy.


On June 5, 1989 a cervical myelogram was done by James Fuzzard, M.D. Dr. Fuzzard found an extradural defect at the C5‑6 level with moderate indentation of the anterior surface of the contrast column.  He also found a small defect in the C5‑6 nerve root sheath on the right, and calcification of the carotid artery.  On June 6, 1989 a GI series was done and right shoulder and chest x‑rays were done.  Dr. Fuzzard found Coronary artery calcification, but the remainder of his findings were essentially normal.


On June 10, 1989 Employee had a psychiatric consultation with Carla Hellekson, M.D., in Fairbanks.  Her report states in part:

[Employee] states that since his injury in October of 1987 he has become increasingly depressed related to the severity of his chronic pain.  He went into alcohol treatment in April and May 1989.  He then found that he was severely depressed thereafter because of the severity of the pain.  He was very disappointed that there was not a simple surgical intervention available to treat his pain comprehensively.  He became very despondent last night and psychiatric consultation was requested. . . This 54‑year‑old gentleman presents with a long‑standing history of depression secondary to chronic pain.  This has been complicated by chronic alcohol dependence.


Dr. Hellekson noted that Employee had achieved sobriety through a "CAP" program and was an excellent candidate for supportive psychotherapy and antidepressant medication.  The doctor further noted Employee had tolerated Prozac (an anti‑depressant drug) well.


Employee was subsequently released from the hospital.  Although he had been admitted to the hospital for possible surgery, none was performed.  According to Employee, Doctors Emery and Gollogly disagreed on whether surgery was necessary, and the surgery was canceled the night before the scheduled time for the operation.


Dr. Gollogly last examined Employee on July 26, 1989.  His physician's report indicates Employee was not medically stationary, and he was still not released for work.  Dr. Gollogly noted Employee seemed to be improving and his arm pain was better, with no significant arm weakness detected.  The doctor noted Employee had lost more weight and had experienced a recent attack of vomiting.  In addition, Dr. Gollogly found no lumps or other abnormalities in the neck.  Dr. Gollogly suggested Employee continue with his Nortriptyline and return in a month or six weeks.


Employee has not been treated by Dr. Gollogly since July 26, 1989.  He was last examined by a physician ‑‑ Dr.  Emery ‑‑ on August 8, 1989.  Dr. Emery noted that during this last visit, Employee complained less of neck pain than of "constitutional symptoms."  (Emery August 8, 1989 letter).  At this time, Employee reported recent episodes of vomiting, fever, dehydration, nausea and continuous morning coughing.


Dr. Emery went on to state that it appeared Employee was "slowly killing himself with ethanol.  I do not believe that his cervical radiculopathy is quite as symptomatic as previously, but he has reflexes at the patellar tendons and plantar reflexes that suggest the possibility of an early myelopathy.  I think, however, that his neck is not the source of his most important problem." Dr. Emery noted Employee was taking medication for depression, and, after observing that Employee exhibited symptoms of withdrawal, the doctor gave Employee Alprazolam tablets.


Employee testified that his shoulder and neck condition has not changed since the time he was scheduled for surgery in June 1989.  He asserted that he has good days and bad days, but his shoulder still hurts and aches and he feels he has lost some strength in it.  He indicated that he was having no problems with his shoulder and neck before he fell, and the pain (he now experiences) started when he fell.  He testified that in his 12 years as a longshoreman, he never missed a "call out" for work.  He stated he fell and bruised himself once in a while, but he asserted these previous falls did not cause his current problems.  He said there was nothing wrong with his shoulder before his 1987 fall.


Employee admits he is an alcoholic and he is not proud of this problem, but he believes his drinking problem "colors" Dr. Embick's diagnosis.  He asserts that his neck and shoulder symptoms have been largely ignored by Dr. Embick and the other doctors.  Rather, the doctors have turned their focus to his drinking problems.  He indicated he wants further medical treatment but cannot afford any at this time.


Employer asserts that Employee has not established a preliminary link between his 1987 injury and his current symptoms;  therefore, he has failed to establish the statutory presumption in AS 23.30.120.  Further, Employer argues that even assuming the presumption has been established, Employee has failed to prove his claim by a preponderance of the evidence.


Employer asserts that although Employee is honest and he is trying to be accurate, he has a severe alcohol problem which has affected his memory.  Employer points out that Employee sustained several injuries prior to his 1987 slip and fall, including injuries (dating back to 1977) to his knee chest and ribs, nose, low back, both arms, neck and right shoulder.


Although Employee could recall most of these accidents, including injuries dating back to 1977, he could not recall falling off a ladder and hurting his nose in 1979.  (X‑rays revealed a small fracture).  Because of his inability to remember this accident, Employer asserts that Employee's reliability as an historian is questionable, and his testimony should be taken with a grain of salt.


On March 30, 1990 attorney McLaughlin contacted Dr. Gollogly and discussed Employee's claim.  He also apparently provided the doctor with additional medical information (past medical history) which had been previously unknown to the doctor.


In a March 30 letter to McLaughlin, Dr. Gollogly stated that when he examined Employee in April 1989, he did not "appreciate" that Employee's injury had occurred in late 1987.  Dr. Gollogly also asserted that in the reports of Dr. Embick and Dr. Wichman, there is no indication of the presence of a cervical radiculopathy.  Further, the doctor indicated that during the three‑month period he treated Employee, Employee's alcohol problem became "much more clearly a cause of his problems."  (Gollogly March 30, 1990 letter at 1).  Dr. Gollogly then concluded that his initial workers' compensation physician's report should not have been filed as a workers' compensation claim even though Employee "seemed to..... have ‑a clear objective problem" and no other explanation for it except the 1987 slip and fall.


In his April 1990 deposition, Dr. Gollogly stated that Employee's radiculopathy symptoms could have come after he saw Dr. Embick and Dr. Wichman.  (Gollogly Dep. at 22‑23).  He indicated that although Employee's injury and resulting symptoms could have deteriorated over time, Employee still didn't have the radiculopathy symptoms when he was examined by Dr. Wichman two months after his injury.  Dr. Gollogly asserted that if radiculopathy symptoms haven't occurred within the first couple of months after the injury, then it is very unlikely to be related to the injury.  (Id. at 25).


Dr. Gollogly stated he is unable to state whether Employees condition is related to his November 1987 accident.  (Id. at 26).  However, he went on to assert that although the accident could be related to the C7 radiculopathy, it is unlikely or relatively unlikely to be related because Employee wasn't complaining of radiculopathy symptoms within a couple of months of the accident. (Id.).


Regarding Employee's ability to work, Dr. Gollogly initially stated that physically, Employee probably could work.  (Id. at 27).  He added that "one would expect him to have more or less recovered symptomatically."  (Id. at 28).  Dr. Gollogly later explained that Employee's cervical problem probably is still present, but it would bother Employee less than before.


However, Dr. Gollogly also indicated that Employee could have flare‑ups in which he is symptomatic for six to eight weeks.  (Id. at 29).  He asserted that if one combines Employee's various problems, including his physical problems and his alcoholism, Employee would not be able to work as a longshoreman unless light‑duty work was available.  (Id. at 30‑31).


Further, Dr. Gollogly discussed the effect of injuries to "egg‑shell" individuals:


A  . . . . [Y]ou don't take much when you're 50 to have a bad neck....... mean‑‑but if someone comes along with a ‑‑ with an injury, now he has an injury, now he has a radiculopathy up to that injury, you, know, you have to take the person as he is.  I mean, you, know, whatever that legal term is, you know.  If he's an egg shell and now he's broken it, boy, that ain't ‑‑ that injury's ‑‑ is liable for it, right?  Sorry.  Have I cleared it?


Q.  No.


A.  I bet you everybody's thinking about it. I mean, you know, as I see it. Yeah.


        MR. MCLAUGHLIN: I wonder if we could ‑‑ if we could play that back.  Can we do that?


COURT REPORTER:  Um‑hum.  (Affirmative)


      MR. MCLAUGHLIN: Yeah.


Q.  (By Mr. McLaughlin)  Okay, Doctor.  You ‑‑ you were discussing just ‑‑ just before about the egg shell plaintiff....


A.  Yes.


Q.  . . . where if somebody is predisposed to suffering a ‑‑ an injury and something minor you ‑‑ you ‑‑ you take them as you find them . . .


A.  Right.


Q.  . . . . you know.


A.  That's what happened to him.  Yeah.


Q.  Okay.  You're not meaning to suggest ‑‑ to suggest by that that ‑‑ that the accident in November, 1987, was the causative event of a radiculopathy.


A.  No, I'm not presenting it.


Q.  Okay.


A.  No. No. No. No.


Q.  You‑‑you're . . . .


A.  I'm just saying‑‑I'm just saying in general.  I mean, if this had happened to Clyde and afterwards ‑‑ I'm just saying in general. mean, I presume that if ‑‑ if someone is walking down the street, slips and falls and breaks their leg, now if they happen to have a cyst in the bone in the leg which they've had for a long time, but now they've slipped and fell and they've broken it, well, to my way of thinking of ‑‑ of it was, yeah, the slip and fall is the proximate cause, whatever you call it.  I'm not a lawyer.  I don't want to get into whether this is right or not, right?  But there's the problem.

 (Id. at 37‑39).


Dr. Emery Was also deposed in April 1990.  He stated there is a possibility that the symptoms in Employee's extremities, of which Employee complained, could be related to a fall.  However, he added he could not prove this possibility on the basis of the information he has.  (Emery Dep. at 9).


Dr. Emery stated that the last time he examined Employee (on August 8, 1989), he was concerned about a change in Employee's tendon reflexes, specifically, that they were increased and were quite brisk."  (Id. at 11).  He testified that when this change occurs in someone complaining of neck problems with a radiculopathy, it frequently means that "the spinal cord is being impinged upon by disc material or something up in the neck . . . and that the spinal cord is suffering."  (Id. at 11‑12).  In addition, Dr. Emery observed symptoms consistent with alcohol abuse.


Dr. Emery stated that in determining whether Employee can work, it is difficult to separate the two problems ‑‑ the neck (including the spinal cord and the radiculopathy) and the alcoholism. (Id. at 13).  In any event, Dr. Emery indicated he had a hard time imagining Employee being able to work as a longshoreman, work that "generally requires a great deal of muscular effort and ‑‑ and stamina."  (Id.).


Dr. Emery said it was his understanding Employee had neck pain radiating into his right upper extremity since his November 1987 accident.  He stated Employee told him he had experienced shoulder and arm pain since his accident, and the pain had worsened in the months prior to Employee's visit with Dr. Emery.  (Id. at 21‑22).


Dr. Emery asserted that an individual who has suffered a nerve root injury need not have continuous symptoms.  In fact, the natural history of nerve root injuries is that the symptoms come and go, but they tend to recur, according to the doctor.  (Id. at 32).  He further asserted that if an individual did not complain of neck pain from November 1987 until April 1989, an association between a November 1987 injury and the 1989 symptoms would be difficult to make. (id. at 33).


Dr. Emery concluded that he was unable to say, to a more likely than not degree, that Employee's radiculopathy was related to his November 1987 slip and fall.  The doctor added that he thinks it is possible, but he could not "go as high as to say it's probable."  Moreover, Dr. Emery indicated that to be even more thorough, he would need information on other injuries and accidents Employee suffered both before and after the 1987 accident. (Id. at 37‑38).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.”  AS 23.30.265(10).  The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality,"  (AS 23.30.185), but the Act doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter V. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey V. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original) . The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work) , or partial (capable of performing some kind of work).”  Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Based on the testimony of Employee, Dr. Gollogly and Dr. Emery, we conclude he is disabled.  We note there is no testimony describing Employee's duties at the time he was injured.  However, Employee suggested there may be lighter‑duty work ‑‑ such as driving a fork lift ‑‑ available for longshoremen.  However, no job analysis was performed and no other evidence was submitted on the possible variety of duties available for longshoremen.  Assuming Employee's duties were medium or heavy in nature, and that he has no sedentary job skills, the testimony of Employee and the physicians, together with the physicians' reports, supports our conclusion that Employee was unable to perform his normal work tasks during some periods since his 1987 injury.


We must now determine whether Employee's disability, periods since 1987, is related to his 1987 slip and fall at work.  We make this determination by applying the statutory presumption contained in AS 23.30.120, and related supreme court cases.


AS 23.30.120(a) provides in pertinent part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.”


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and employment.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood 11.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller V. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such ‑relevant evidence as a reasonable mind might accept as adequate to support a conclusion."'  Miller, 577 P.2d. at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). in Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption;  1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑ related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In applying the statutory presumption, we must first determine whether Employee has established a preliminary link between his work injury and his disability.  On this point, the supreme court recently held that in deciding whether this link has been established by the evidence, we need not concern ourselves with a witness' credibility. Resler v. Universal Services, Inc., 778 P‑2d 1146, 1148‑49 (Alaska 1989).


Further, the evidence necessary to raise the presumption of compensability varies depending on the complexity of a particular claim.  In Veco, Inc. v. Wolfer, 693 P.2d 865 (Alaska 1985), the supreme court stated:


In Employer's Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975), we reaffirmed Beauchamp and approved the rationale expounded by Professor Larson in his well‑known treatise:

To appraise the true degree of indispensability which should be accorded ‑medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  Thus, in many instances it may be impossible to form a judgment on the relation of the employment to the injury, or the relation of the injury to the disability, without analyzing in medical terms what the injury or disease is.  But this is not invariably so.  In appropriate circumstances, awards may be made when medical evidence on these matters is inconclusive, indecisive, fragmentary, inconsistent, or even non‑existent.



. . .

[T]wo underlying reasons may be discerned;  The first is that lay testimony, including that of claimant himself, is of probative value in establishing such simple matters as the existence and location of pain, the sequence of events leading to the compensable condition, and the actual ability or inability of claimant to perform his work; the second is that industrial commissions generally become expert in analyzing certain uncomplicated kinds of medical facts, particularly those bearing on industrial causation, malingering, and the like.

 (Id., 693 P.2d at 870, citing 3 A. Larson, Workmen's Compensation Law Section 79.51 at 180‑811 Section 79.53 at 196 (1983) (footnotes omitted).


At the outset, we find, based on the testimony of Employee and the medical reports of the physicians, that Employee has established a preliminary link between his disability and his work injury.  We especially rely on Employee's testimony regarding the existence and location of his neck and shoulder pain, and his inability to work for periods of time since his 1987 injury.


We also find that Employer has produced substantial evidence to overcome the presumption.  This evidence consists of Dr. Embick's reports that Employee should have been able to return to work shortly after his work injury occurred in November 1987.


We must now determine whether Employee has proved all of the elements of his claim by a preponderance of the evidence in the record.  We first address Employer's assertion that we should give little credence to Employee's reliability as an historian.  We find Employee's testimony reliable, and we find his testimony unusually probative.  We do not deem it unusually significant that Employee was unable to remember one of several injuries he suffered in the past 15 years or so.  We place more significance on the fact that Employee has been able to accurately recall his condition since his 1987 injury, and we place more emphasis on this short‑term memory than on his long‑term memory.  Granted, his excessive imbibing in alcohol over the years probably wiped out some of his ability to remember, but we do not believe this imbibing has affected his credibility or reliability as a witness.  In other words, we do not believe he has suffered any memory lapses in his ability to remember and describe the neck and shoulder pain.


Regarding the testimony of Doctors Gollogly and Emery, we conclude, after carefully reviewing their medical reports and deposition testimony, that the substance of their medical testimony is in doubt.  Therefore, we must construe their testimony " Employee's favor.  As our supreme court has mandated, any doubts as to the substance of the medical testimony must be resolved in claimant's favor.  Thornton V. Alaska Workmen's Compensation Board, 411 P.2d 209, 211 (Alaska 1966).  Therefore, we construe their testimony is Employee's favor.


We find Dr. Gollogly's medical evidence, as a whole, inconsistent and somewhat indecisive.  He never clearly explained, in the record, why he changed his medical opinion of Employee's shoulder and neck problem six months after last examining Employee. (We are not convinced by his explanation of having the wrong injury date).  However, we believe that he, like the other physicians, began to focus solely on, and take with a grain of salt, Employee's severe drinking problem at the expense of Employee's neck and shoulder pain.


We find that Dr. Gollogly's discussion of Employee as a possible eggshell illustrates his indecisiveness on the work‑relatedness of Employee's current condition.  Dr. Gollogly suggests Employee could have suffered a compensable shoulder and neck injury because of his age and his alcoholism.  We agree with this possibility, and we find that his age and weakened condition combined with his slip and fall to produce and disabling shoulder and neck condition, notwithstanding the possible disabling effect of his alcohol problem. See Estate of Ensley v. Anglo Alaska Construction, 773 P.2d 955, 959 (Alaska 1989).


Regarding Dr. Emery's testimony and reports, we find them inconclusive.  In support of our conclusion, we rely primarily, but riot solely, on his testimony that he is "unable" to state with certainty the work‑relatedness of Employee's radiculopathy to his 1987 slip and fall.


We note that hypothetical questions were posed to both doctors during their depositions, and that both doctors answered that, based on the facts presented, Employee's injury would seem to be unrelated to his current symptoms.  However, we find that neither hypothetical contained a complete statement of the medical facts in this record.


For example, the hypothetical to Dr. Gollogly did not reveal that Dr. Olkjer had taken Employee off work, and that Employee had reported neck, shoulder and arm pain.  Further, the hypothetical to Dr. Emery includes a statement suggesting none of the physicians (up to the time Employee Saw Dr. Gollogly) took Employee off work because of his injuries.  As indicated above, Dr. Olkjer did take Employee off work because of his work injury.  (Emery Dep. at 33).  Moreover, neither hypothetical contains information from Dr. Wichman's report which indicates Employee reported symptoms of a "pinched nerve" in his shoulder, neck and arm.  We find this information is significant because it could suggest Employee reported symptoms of radiculopathy as early as December 1987.


Accordingly, we conclude, based on the above findings together with Dr. Hellekson's report that Employee had a chronic pain problem, that Employee suffered a work‑related disability during some periods since his November 1987 injury.  Employer shall pay temporary total disability (TTD) benefits during these periods.


Regarding the periods of work‑related disability, we first find Employee was disabled from December 8, 1987 to May 4, 1988.  This is the period beginning with the date Employee was examined and treated by Dr. Olkjer, and ending with the date Employee was released for work by the unknown Glenallen physician.  Employee testified that at this time, he was willing to try working.


Second, we find Employee was not disabled from May 4, 1988 through April 7, 1989, but he was disabled as of April 8, 1989 when Dr. Gollogly found he suffered a work‑related disability.  Therefore, we conclude Employee has suffered a work‑related disability from April 8, 1989 and continuing.


Employer shall pay benefits during the above periods provided Employee did not receive unemployment compensation benefits du‑ring any of these periods.  Employee shall cooperate in getting information on his unemployment benefits to Employer.  Under AS 23.30.187, Employer is not obligated to pay TTD benefits during any periods Employee received unemployment benefits.


Of course, Employee is also eligible for medical benefits under AS 23.30.095.  Furthermore, Employee shall notify Employee and us within 14 days of the name and address of the physician he chooses to treat his shoulder and neck problem.  Employee shall cooperate with his treating physician and do all else "humanly possible to restore himself to his normal strength so as to minimize" his disability.  Phillips Petroleum Company v. Alaska Industrial Board, 17 Alaska 658 (D. Alaska 1958).

ORDER

Employer shall pay Employee temporary total disability benefits and medical costs in accordance with this decision.


Dated at Anchorage, Alaska, this 22nd day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

MRT/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Clyde E. Peterson, employee/applicant; v. Northstar Terminal, employer; and Commercial Claim Services, insurer/defendants; Case No. 8722799; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of August, 1990.

Jamie Whitt, Clerk
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