ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

DAVID LAWSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Nos.
8102683



)

8421294


v.
)
AWCB Decision No. 90-0201



)

SILVER BAY LOGGING,
)
Filed with AWCB Fairbanks



)
August 25, 1990


Employer,
)



)


and
)



)

ALASKA TIMBER INSURANCE
)

EXCHANGE,

)



)


Insurer
)


Petitioners,
)



)


v.
)



)

OLSON LOGGING COMPANY,
)



)


Employer,
)



)


and
)



)

ALASKA PACIFIC ASSURANCE CO.,
)



)


Insurer,
)


Respondents.
)



)


We are deciding this petition for a default order in Juneau, Alaska based on the parties memoranda of law, the documentary record, and the records of the clerk for the Alaska Superior Court, First Judicial District.  Attorney Michael J. Welch represented the employee.  Attorney Paul M. Hoffman represented the petitioners, Silver Bay Logging and Alaska Timber Insurance Exchange.  Attorney James R. Webb represented the respondents, Olson Logging Co. and Alaska Pacific Assurance Co. We closed the record on August 16, 1990, when we next met after the filing of the parties' briefs of law.

ISSUES
1. Are the petitioners entitled to a default order under AS 23.30.170 relating to our April 18, 1990 decision and order on this case, AWCB No. 90‑0071?

2. Are the petitioners entitled to interest on the amounts awarded in our April 18, 1990 decision?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his head while working as a logger for the respondents on November 6, 1969, and injured his back on September 15, 1984 while logging for the petitioners.  A last injurious exposure dispute arose, and in our April 18, 1990 decision, we awarded permanent total disability (PTD) benefits, interest, attorney fees, and costs against the respondents, ordering them to reimburse the petitioners for previously‑paid benefits.


The respondents refused to reimburse the petitioners, and appealed our decision to the Alaska Superior Court, First Judicial District, on April 23, 1990, pursuant to AS 23.30.125(c).  The parties engaged in a flurry of procedural litigation before the Superior Court and the Alaska Supreme Court, but at the closing of our record on this case, our decision had been stayed in conjunction with a supersedeas bond filed on July 24, 1990, and was pending review on the merits by the Superior Court.  No party had requested a stay from the Superior Court to remand any of the issues to us.


On May 10, 1990 the petitioners filed a petition dated May 8, 1990, requesting us to issue a default order and award interest against the respondents for having failed to reimburse the petitioners as ordered.  In a prehearing on June 5, 1990 the parties agreed to have this petition decided on the record.  We gave a briefing schedule to be completed by August 8, 1990.  We closed the record when we next met, August 16, 1990.


The petitioners argue that they are entitled to a default order under AS 23.30.170 and to interest on unpaid reimbursement.  The respondents demur, arguing that we lack jurisdiction because our April 18, 1990 decision is pending review by the Superior Court, that the amounts sought by the petitioners are not "compensation" for purposes of AS 23.30.170, and that a default order cannot be issued because at least some of the reimbursement claimed is not for liquidated amounts.  The respondents also attempted to relitigate the issues from the April 18, 1990 decision and order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Although the petitioners request a default order and interest concerning our decision and order, the respondents have appealed that decision to the Superior Court.  A stay has been issued on our award of benefits, pending the court's review.  In a case involving an appeal of a workers' compensation decision the Alaska Supreme Court in Fishback & Moore of Alaska, Inc., v. Lynn, 407 P.2d 174, 177 (Alaska 1965) stated:

It is the general rule that when an order of an administrative agency is appealed to a court, the agency's power and authority in relation to the matter is suspended as to questions raised by the appeal.  The rule is based on common sense.  If a court has appellate jurisdiction over a decision of an administrative body, it would not be consistent with the full exercise of that jurisdiction to permit the administrative body also to exercise jurisdiction which would conflict with that exercised by the court.  The court's jurisdiction over the subject matter of an appeal must be complete and not subject to being interfered with or frustrated by concurrent action by the administrative body.

(Citations omitted).


The default order requested in the petition would bear on specific issues now an appeal to the Superior Court pursuant to AS 23.30.125(c). In accord with the Fishback decision we find that we lack jurisdiction on these issues at this time.  We will deny the petition.


AS 23.30.130 gives us the authority to reconsider and modify our decisions for up to a year following their issuance.  If the Superior Court should stay its proceedings and remand the case, the petitioners will have until August 22, 1991 to bring a request for modification of this denial before us.

ORDER

The May 8, 1990 petition for a default order regarding our April 18, 1990 decision and order is denied for lack of jurisdiction.


DATED at Fairbanks, Alaska, this 23rd day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ John Creed
John H. Creed, Member

/s/ Thomas Chandler
Thomas Chandler, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Lawson, employee/applicant; v. Silver Bay Logging, employer; and Alaska Timber Insurance Exchange, insurer/petitioners; v. Olson Logging Company, employer; and Alaska Pacific Assurance Co., insurer/respondents; Case Nos. 8102683 & 8421294; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 23rd day of August , 1990.
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