ALASKA WORKERS’ COMPENSATION BOARD
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This claim was heard at Anchorage, Alaska, on August 8, 1990, Employee was present and represented by attorney Chancy Croft.  Defendants were represented by attorney David Floerchinger.  The record closed at the end of the hearing.

ISSUES

1. Is Employee entitled to a vocational rehabilitation evaluation under former AS 23.30.041(c) and temporary total disability benefits?


2. Is Employee entitled to an award for interest, legal costs, and attorney's fees?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, who is now 54 years old, injured his right leg in the course and scope of his employment as an ironworker on August 13, 1984.  As a result of that injury he developed aseptic necrosis of the right femoral head.  His injury was accepted as compensable and benefits were paid.  He was paid temporary total disability (TTD) benefits between August 17, 1984, and November 27, 1984.  Benefits terminated on November 27, 1984, because Employee was released for work. (November 30, 1984, Compensation Report) . Apparently Employee returned to work because his physician reported that he returned to work on December 6, 1984, but experienced some difficulties. (Smith December 11, 1984 chart note).  TTD benefits resumed on December 13, 1984, and continued until October 14, 1985.  Employee's TTD benefits were based on gross weekly earnings of $1,713.13 or about $85,000.00 per year annual income. (October 22, 1985 Compensation Report).


In December 1984 and January 1985, Employee's physician, Douglas Smith, M.D., recommended that Employee seek rehabilitation assistance because he could not work as an ironworker. (December 12, 1984 and January 8, 1985 Smith chart notes).  In February 6, 1986, Dr. Smith rated Employee's permanent impairment at 47 percent of the leg or 19 percent of the whole person.


Eventually, we approved an agreed settlement resolving a dispute about Employee's permanent disability benefits.  Under that agreement, only Employee's right to future permanent partial disability benefits was waived; all other categories of benefits remained available to him. (Compromise and Release, August 23, 1988).


After Employee’s injury Defendants assigned Cascade Rehabilitation Counseling, Inc., (Cascade) to evaluate Employee.  We do not know when Cascade was assigned to work with Employee.  The first report we have from Cascade is one dated March 26, 1985.  Obviously, the assignment was made sometime earlier than March 26, 1985 because Employee had completed the GATB on March 18, 1985.  His test scores were in the average range indicating he had the ability to learn new concepts in an academic setting.  His occupation Aptitude Pattern scores showed interest areas of safety inspector, computer operator, and welding inspector.


The March 26, 1985 report from Cascade reflects the counselor's initial interview with Employee.  The counselor reviewed Employee’s work history, job descriptions at the time of injury and immediately before his employment with Employer, his educational background, and his medical condition.


A progress report dated April 25, 1985, indicated that the counselor had contacted Employee's union to see if modified work was available, and it was not.  Employee had contacted the State of Alaska and the municipality of Anchorage to see if there were openings for building inspectors, and there were not.  Employee had contacted a college about training to be a welding inspector.  The counselor concluded that using Employee's transferable skills to return to work was difficult.  It appeared that even if trained as a welding inspector, it might be difficult to place Employee in a job.  The counselor noted Employee was a high wage earner, with compensation benefits of $865.00 a week, and that a labor market survey would be necessary to document the vocational option that would most likely return Employee to work earning close to his average weekly wage.  The counselor concluded by stating that "however it should be noted that a substantial loss in earnings is anticipated and retraining is likely."


The June 22, 1985, progress report from Cascade stated that Employee had an appointment to see about a job as a materials takeoff person.  The counselors again reviewed Employee's educational and work history, as well as his test scores.  They concluded by saying:

In that Mr. Spasoff has been primarily employed [as an ironworker] for the past 31 years with the exception of being a business agent for 6 years his marketable and transferrable skills are severely limited.  Therefore, should employment as a materials takeoff person with Quality Fabricators fail to materialize it is the opinion of this counselor that vocational training will be necessary for the client to make an unrelated career change.


The June 25, 1985, Cascade report indicated Employee had attended a workshop discussing self assessment, career re‑direction, interviewing techniques and skills, and application and resume writing.  They were still awaiting the outcome of Employee's application for a job as a materials takeoff person.


In a report from Cascade received August 8, 1985, the counselor indicated that an exhaustive labor market search had been conducted with companies involved in retail/wholesale steel products.  Employee was not offered the job as a materials takeoff person, and the counselor concluded that the likelihood of direct job placement based on Employee's transferrable skills was exhausted.


Because Employee had indicated an interest in becoming a welder inspector, a labor market survey had been done.  It did not show much potential for employment but, because of Employee's background, he had a competitive edge in obtaining employment. The salary for the position ranged from an entry level of $14.00 an hour to a peak of $25.00.  According to the counselor if Employee entered this line of work, it would take five years of full‑time employment before Employee could match his pre‑injury average weekly wage.


In Cascade's Proposed Training Plan report received November 5, 1985, the counselor reviewed Employee' s work history, educational background, physical limitations, test scores, and the labor market survey that had been done for welding inspector.  The counselor stated that working as welding inspector would return Employee to his pre‑injury average weekly wage if he worked full time.  The counselor justified the need for training by saying that "Mr. Spasoff has been an iron construction worker for approximately 30 years and possesses limited transferrable skills in other areas."


Cascade's Progress Report dated October 28, 1985, and received November 5, 1985, states that Employee had begun training in September 1985 to become a welding inspector
.  However, in mid-October 1985, Employee was elected business agent (BA) for his union, and he had accepted the position.  The counselor suggested that he withdraw from the welding program so his tuition could be refunded.  The counselor suggested that if Employee had no difficulty with the position during the next 30 days, no further rehabilitation services would be necessary.


Cascade's Closing Report dated December 11, 1985, indicated Employee was not having any difficulty with his job as a EA, and that his income as a EA matched his average weekly wage at the time of the injury.  The record reflects that Employee earned $81,091.00 in 1986 and $75,219.00 in 1987.


Employee testified that he continued to work as a EA until he lost his bid for re‑election in November 1988.  In 1988 Employee earned $69,947.00.


After losing the reelection bid, Employee received vacation pay for a period of time.  After that stopped, he signed up for unemployment insurance (U.I.) benefits and also signed up with his union to be dispatched as an ironworker.  In his December 1, 1988, application for U.I. benefits he indicted he was willing to work as an ironworker. in response to the question, "Are you ill, disabled or under a doctor’s care?"  Employee responded "No."  Employee filed again for U.I. benefits in January 1989, and again answered that he was not disabled, ill, or under a doctor's care.


Employee testified that he did not have an opportunity to work through his union until August 1989.  At that time, he could have gone to work doing structural ironwork, but he turned it down because he knew it would be beyond his physical abilities.  He testified he took himself off U.I. benefits at that time.


Employee testified that his bank of hours for health and welfare benefits through his union was about to expire in the fall of 1989.  In September 1989 he took a job with H.C. Price putting a metal siding, with a styrofoam interior for insulation, on a building.  He testified that he was in pain while doing this job.  Employee worked for H.C. Price seven days a week, ten hours a day for nine weeks, for a total of 630 hours.  He earned $18.00 to $19,00 an hour, which means he earned in excess of $11,000.00 for this nine weeks of work.  He worked until he was laid off.


On December 1, 1989, Employee again applied for U.I. benefits.  He again stated he was not ill, disabled, or under a doctor's care.  He stated the same thing in a U.I. benefits, application he signed in April 1990.  Employee is still signed up with his union to be dispatched as an ironworker.


On March 27, 1990, we received Employee's claim for temporary disability benefits and vocational rehabilitation assistance.  Defendants contacted Vocational Evaluation and Rehabilitation Consultants, Inc., (VERC) to provide information on Employee's transferable skills, and to identify suitable jobs for him given his physical abilities, work skills, educational background, and work experience. we do not know when this assignment was made.


Richard Stone of VERC provided a consultation report dated July 19, 1990, in which he reviewed the information available about Employee, including the previous reports from Cascade.  Stone noted that Employee's additional three years of work as a BA had increased his experience in this area, and he now had a total of nine years as business manager.


Stone testified at the hearing that he identified the specific job skills and abilities needed for Employee to work as a BA. with this information, Employee's GATB scores, and using the Dictionary of Occupational Titles, he performed a job analysis to identify other positions for which Employee qualified given his skills and abilities.  Stone used a computerized system to locate the type of jobs for which Employee qualified.  From this information, he then identified actual jobs that exist in the Alaska labor market.  He identified 18 jobs, most of which were either municipal or state government jobs.  Accompanying his report were some recruitment bulletins from January through August 1989 showing some positions were continuously open for recruitment.  Based on this analysis, Stone concluded that Employee had transferrable skills that would enable him to return to work without further training.


Stone testified that he reviewed Cascade's work and disagreed with Cascade counselor's conclusion that a retraining program was necessary in 1985 to return Employee to work.  Stone did admit that Employee's additional three years of work experience as a business agent and the improvement in the economy since 1985 may have made a difference.  Stone testified the only thing he would have done differently than Cascade did if he had been asked to perform a full evaluation would have been a more thorough analysis of the labor market to see if Employee's transferrable skills could be used to return him directly to employment.


Employee testified he inquired about the jobs Stone identified in his report.  Employee testified he learned there were openings for occupational Safety Compliance Officers, and he submitted an application.  He called the various governmental personnel or administration departments about the other positions Stone had identified, and he was told there were no openings in most of them.


Employee testified that the position as a U.I. Specialist is a summer job only.  Employee testified that he was told a Senior Negotiator required a bachelor's degree.  Employee has a high school diploma, but no college course work.  The position of manager of safety administration is in Houston, Texas, and Employee is not willing to relocate.


Stone testified he recently checked on these positions.  Stone testified that it is necessary to contact the particular division in which the positions exist to obtain accurate information about openings, not the personnel or administration offices.  For State government positions in the classified section, the personnel or administration departments do not know of an upcoming vacancy or of an actual opening until the particular division that has the opening requests a register of applicants for the position to begin the hiring process.  Until the register has been requested, there is no way the personnel department has of knowing about upcoming vacancies.


Stone testified numerous people have been hired in the positions he identified.  A Wage and Hour Investigator was hired in January 1989, and another was hired in February of 1989.  Since the beginning of January 1990, seven Employment Security Specialists have been hired in Anchorage.  An EEO Officer I was hired in Juneau in January 1990, and one was hired in Anchorage in June 1990.  A Labor Relations Analyst II was hired in January 1990.  In addition, he testified that a Retirement and Benefits Specialist IV position will be available in November 1990.


In addition to challenging Stone's conclusion that jobs exist in the labor market for which Employee qualifies given his transferrable skills, Employee attacked Stone's conclusion that he could return to work at suitable gainful employment (SGE).  Employee contended that Stone had not compared his pre‑injury average weekly wage with the likely post‑injury average weekly wage to make this conclusion.  Stone's report discussed only Employee's hourly rate of pay as a EA and the hourly rate of pay for the 18 positions Stone believes Employee is qualified to do.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employee's injury, AS 23.30.041
 provided in part:


(c) If an employee suffers a permanent disability that precludes return to suitable gainful employment
, the employee is entitled to be full evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional . . . . If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation . . . .


(d) A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations:


(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;


(2) whether the employee can return to suitable gainful employment without the rehabilitation plan; . . . .


(3) the cost of the rehabilitation plan . . . .


(e) A rehabilitation plan may consist of any of the following; however, if the employee can be restored to suitable gainful employment with rehabilitation plans of higher preference, then a rehabilitation plan of a lower preference need not be offered by the employer.  The order of preference for rehabilitation plans is


(1) prosthetic devices and training that enables work at the same or similar occupation as at the time of injury;


(2) work site modification and vocational training for the same or similar occupation;


(3) on‑the‑job training for a new occupation; and


(4) vocational training for a new occupation; and


(5) academic training for a new occupation . . . .


. . . .


(i) For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1)  work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury;  (2) an occupation using essentially the same skills as the job at the time of injury but in a different industry (3)  an occupation using different skills but using the employee's academic achievement level at the time of injury;  or (4)  an occupation requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.


Under AS 23.30.041(c) we must make three findings before we can assign a qualified rehabilitation provider to perform a full evaluation.  First we must find the employee suffers a permanent disability.  Next we must find that the permanent disability prevents the employee's return to SGE.  Finally, we must find that the employer failed to timely schedule an evaluation.


Because Employee has been paid permanent disability benefits, we find Employee has a permanent disability.  Next we consider whether the permanent disability precludes his return to SGE.


AS 23.30.041(c) can be rather difficult to apply because we can encounter a "chicken or egg" problem.  If an employee can return to SGE, he is not entitled to a full evaluation.  However, to determine whether an employee can return to SGE may require some type of evaluation, possibly even a full evaluation.


If an employee returns to work at his previous employment with the same gross weekly earnings as at the time of the injury, it is clear the disability does not preclude return to SGE.  Likewise, if it is obvious at the start of the evaluation process that the employee's physical capacities do not prohibit returning to the work done at the time of injury, and that work is reasonably available, although not necessarily with the employer at the time of injury, there is no need for further rehabilitation services.  See Hunt v. City of Valdez, AWCB Rehabilitation Decision No. 90‑7011 (March 30, 1990).  Once we go beyond those circumstances, it is not so clear when a full evaluation must be done and what it requires.


The rehabilitation administrator has indicated that if a wage match is not met by direct job placement, on‑the‑job training, or short‑term vocational training, the option of longer training or academic training must be explored to determine the best available wage match.  Gilmore v. Universal Services, AWCB Rehabilitation Decision No. 85‑7025 (December 20, 1985).  Without discussing how far through the order of priority the rehabilitation provider must proceed, we have previously held that a full evaluation must include the specific determinations required by AS 23.30.041(d).  Day v. ERA Helicopters, AWCB Decision No. 84‑0103 (April 18, 1984).


Employee requests that we add to our consideration in interpreting AS 23.30.041 the presumption contained in AS 23.30.120 (a)  that "the claim comes within the provisions of this chapter." Usually the presumption is used to establish the work connection between the injury and the employment.  In Burgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316.  " [I]n claims 'based on highly technical medical considerations, ' medical evidence is often necessary in order to make that connection." Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976).  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. id. at 870.  To make a prima facie case the employee must show that (1)  he has an injury and (2)  an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work‑related.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.”  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We do not believe that the presumption applies to the issue before us, but if it does we would find Defendants presented evidence to overcome the presumption.  We find there are at least three areas of evidence which, viewed alone and in isolation, are adequate to overcome the presumption.  First, on three different occasions Employee returned to work at jobs which pay almost as much as his gross weekly earnings at the time of the injury.  Second, Defendants presented Stone's expert testimony that Employee can return to work at SGE.  Third, Employee on various occasions represented that he is able to work as an ironworker without any disability.


Having found the presumption overcome, we next consider whether Employee proved by a preponderance of evidence that his disability precludes his return to SGE.  The first job Employee took in 1984 after his injury was very short term, and we find he was unable to adequately perform that job. we find the job as BA is an elected position and is not reasonably attainable for at least two reasons, he has to get elected to the position, and the next election is not for over one year.  The third job Employee held for nine weeks was, according to Employee, rather light‑duty and something he could do despite his disability.  There was no evidence to refute this testimony.  Employee testified that light‑work jobs are not always available.  Again there was no evidence to refute this testimony.
 We are troubled by Employee's statements on his U.I. applications.  He said he took himself off unemployment insurance benefits when he turned down the structural ironworking job. undoubtedly, Employee's explanation that employers will not hire someone who is disabled is true with some employers.  However, we find Employee's failure to disclose his disability damages his credibility.


Finally, we consider Stone's testimony about Employee's ability to return to SGE without further rehabilitation efforts.  Employee did little to undermine Stone's credentials and status as an expert witness.  Employee attacked Stone's conclusions because Stone had not discussed the pre‑ and post‑injury average weekly wage issue.
 It is apparent from Stone's report that he considered Employee's hourly wage at the time of the injury, and compared it to the hourly wage paid for the positions for which he found Employee qualified.


In many instances that might be harmless error.  However, it is not in this case.  This is apparent if we look at Employee's gross weekly earnings.  At the time of the injury, Employee gross weekly earnings were $1,713.13.  Since he was making about $25.00 per hour, plus at least time and one‑half for overtime, he must have worked a substantial amount of overtime. if we assumed he was working 40 hour per week, his hourly rate of pay would have been $42.82. The problem with the jobs that Stone identified is that they do not pay $42.82 per hour, nor do they appear to offer the same type of overtime that Employee enjoyed as an ironworker.  Therefore, he would not have the opportunity to achieve a gross weekly earnings comparable to the job at the time of injury.


Because the jobs identified by Stone do not match Employee's gross weekly earnings at the time of the injury, we conclude it is necessary to proceed further through the priorities listed in section 41(i) to determine if it is possible to locate employment that will restore "as nearly as possible [Employee's] gross weekly earnings . . . at the time of injury.”


Accordingly, based on our interpretation of former section 41, we conclude that a full evaluation has not been done.  Therefore, we direct Defendants to provide a full evaluation.  While a full evaluation was not completed, there is no evidence that an evaluation was not timely scheduled under AS 23.30.041(c). Therefore, we do not assign a qualified rehabilitation provider.  Instead, we permit Defendants to direct their provider to complete the full evaluation.


Employee also requests that we award temporary disability benefits.  Under AS 23.30.041 (g), temporary disability benefits are to be paid throughout the rehabilitation process.  However, under AS 23.30.041(h) temporary benefits are forfeited if an employee refuses to cooperate in a rehabilitation evaluation.  Defendants presented evidence of Employee’s failure to notify them for over one and one‑half years that he was no longer employed as a BA.
  They argued he was not minimizing his disability.  Although not framed in the precise statutory language, we find Defendants did raise the issue of cooperation prior to Employee's filing his claim.


Under section 41(h), the rehabilitation administrator must determine whether an employee has cooperated in the evaluation process; we do not have jurisdiction to do so.  Accordingly, we do not address the issue of temporary benefits prior to the time Employee filed his claim.  If Employee wants to pursue the request for temporary disability benefits for that period of time, Employee must request that the rehabilitation administrator make the necessary determination.  We award TTD benefits from March 27, 1990, to the present and continuing while Employee cooperates in the fall evaluation.


Finally, Employee requested an award of attorney's fees under AS 23.30.145 (a).  Attorney's fees under section 145 (a) are assessed based on the "compensation" awarded the employee.  The term "compensation" is defined in AS 23.30.265(8) as  “the money allowance payable to an employee. . . .” We have awarded TTD benefits from March 27, 1990, to the present and continuing while Employee is cooperating in the full evaluation.  Accordingly, Defendants shall pay minimum statutory attorney's fees based on these TTD benefits.


We cannot award fees under subsection 145(a) based on our conclusion that Employee is entitled to a full evaluation.  The full evaluation is not a money allowance "payable to an employee." Fees might have been due under AS 23.30.145(b) because by resisting the request for a full evaluation, Defendants clearly resisted the payment of "medical and related benefits."  However, Employee failed to comply with 8 AAC 43.180(d) which would have permitted us to award a fee under section 145(b).


Of course, if Employee seeks a determination by the rehabilitation administrator under section 41(h) and eventually receives additional temporary disability benefits, Defendants must pay fees under AS 23.30.145(a) on those temporary disability benefits.

ORDER

1. Employee's request for a full evaluation is granted. Defendants shall direct their qualified rehabilitation provider to complete the evaluation.


2. Defendants shall pay Employee temporary total disability benefits from March 27, 1990, to the present and continuing while Employee cooperates in the full evaluation.


3. Defendants shall pay Employee's attorney's fees under AS 23.30.145 (a) based on the temporary total disability we have awarded.  If Employee prevails before the rehabilitation administrator, Defendants shall pay attorney's fees under section 145(a) on all temporary benefits awarded by the rehabilitation administrator.


DATED at Anchorage, Alaska this 23rd day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

MEMBER WHITBECK, dissenting:


I respectfully dissent from the majority's conclusion that Employee cannot return to suitable gainful employment.  He worked for three years as a EA at gross weekly earnings of about $1,500.00 and he worked as an ironworker for nine weeks, 12 hours a day, for seven days a week with weekly wages of about $1,200.00. This clearly demonstrates his ability to earn wages that match as closely as possible his earnings at the time of injury.


Furthermore, Employee acknowledges the 1984 injury has not caused a permanent disability precluding his return to his occupation at the time of injury.  On four occasions over the past one and one‑half years he told the State of Alaska, Department of Labor, Employment Security Division, that he is an ironworker without a disability.  Ever since losing the bid for BA re‑election to the present, he has been signed up with his union to be dispatched as an ironworker.  He repeatedly represented that he is ready, willing, and able to work as an ironworker.  I conclude that he does not meet the requirements of AS 23.30.041(c) , and he is not entitled to a full evaluation.  I would deny his claim.

/s/ RL Whitbeck Sr.
Richard Whitbeck, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kancho Spasoff , employee/applicant, v. Shaughnessy & Company, employer, and National Union Fire Insurance, insurer/defendants; Case No. 8418396; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of August, 1990.

Clerk

SNO

� The record does not reflect a written agreement, but Employee and Defendants apparently agreed to Cascade’s proposal as it appears Defendants were paying for the retraining program.  The mere fact that the parties agree to a plan would not necessarily mean that the employee waives his right to a full evaluation.  See Morrison v. Electric, Inc., AWCB No. 90�7008 (March 6, 1990).


� AS 23.30.041 was repealed and readopted, although substantially revised effective July 1, 1988.  The legislature specifically provided that the 1988 amendments applied only to injuries that occurred on or after July 1, 1988.  Ch. 79, SLA 1988.


� "Suitable gainful employment" was defined in former AS 23.30.265(28) as employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury.


� The problem, of course, as evidenced by Employee's testimony on the limited number of calls he has obtained since he lost the BA position, is that ironwork of any type is not always readily available.  Despite the fact that Employee has been on the dispatch list for over one and one�half years, he has only been eligible for two job calls through his union.


� 0f course, at the time of Employee's injury the real issue would have been whether Employee had the ability to earn wages comparable to his gross weekly earnings.  AS 23,30.265(28) was amended effective January 1, 1984, to delete the use of the phrase "average weekly wage" and substitute “gross weekly earnings" in its place.  Ch. 70, SLA 1984.


� We do not address the issue of how far through the order of preference in section 41 (i) a qualified rehabilitation professional must progress to have performed a full evaluation.  We do note, however, that given the directives in AS 23.30.265(28) to not only match the gross weekly earnings as nearly as possible but also to do so “as soon as practical,” it may be necessary to proceed through the listed priorities in order to assure that both these objectives have been met, rather than stop after examining the one that returns the injured worker as quickly as possible to work.  See Reese v. Gavora, Inc., AWCB Rehabilitation Decision No.89�7367 (June 16, 1989); Gilmore, No. 85�7025 at 4.  Of course, we recognize that after proceeding through the priorities listed in section 41(i), the conclusion in this case may still be that the return to work options identified by Stone will be appropriate for Employee given the considerations in AS 23.30.041(d).


� Defendants contended Employee had a duty to accept the BA's position and, in fact, Defendants agreed with Employee’s termination of the welding inspector's program although they originally agreed to that rehabilitation plan.  Therefore, they cannot be heard to complain that Employee was non�cooperative while he was in the BA's position.  Employee, on the other hand, had gross weekly earnings (GWE) from his BA's position that matched his GWE at the time of the injury.  Therefore, he is not entitled to temporary benefits for this period.  It is only after his failure to be re�elected that the evaluation process again became necessary.  Like Defendants, we too are surprised by the long delay in seeking further rehabilitation benefits if Employee truly felt he could not do ironwork.





