ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

KATHRYN A. KUEHN,
)



)


Applicant,
)
DECISION AND ORDER



)
AWCB Case No. 9000795


v.
)
AWCB Decision No. 90-0205



)

SHABAN DOBROVA and
)
Filed with AWCB Anchorage

RAQUEL AMADO, dba
)
August 24, 1990

OMEGA PIZZA,
)

(uninsured),

)



)


Employer,
)


Defendants.
)



)


This claim was heard at Anchorage, Alaska, on July 27, 1990.  At the conclusion of the oral testimony, we continued the hearing to permit the parties to submit copies of documents relating to the business license of Omega Pizza.  These documents were received August 9, 1990, and the claim was ready for decision on August 10, 1990, our first meeting after completion of the record.


Applicant, who is represented by attorney William Soule, appeared and testified at the hearing.  Shaban Dobrova, who represented himself, did not appear in person because he was being held at the Cook Inlet Pre‑trial Facilities in connection with a recent arrest.  However, he participated telephonically in the hearing.  Raquel Amado did not attend.  Notice of the hearing had been sent by certified mail to Omega Pizza at its business location, 2601 Spenard Road, Anchorage, Alaska. we had been told by two different attorneys, each of whom briefly represented Defendants at different times, that this was the address at which to serve Defendants.  The certified notice of the hearing was returned as unclaimed.


1. Was Applicant an employee for purposes of workers, compensation at the time of the alleged injury?


2. Was Applicant injured in the course and scope of her

employment?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

Applicant contends she was hired by Shaban Dobrova in December 1989 to deliver pizzas for Omega Pizza located at 2601 Spenard Road in Anchorage, Alaska.  In addition to delivering pizzas she had other duties, such as cutting up food for pizza toppings and waiting tables.  According to Employee, she worked several days a week, and for several hours each day that she worked.  Except for a two‑week period when she worked for another employer, her work was continuous from December 1989, until March 18, 1990, when she alleges she was injured.


Applicant testified the job duties required no special training or licenses, other than a driver's license.  She had to provide her own vehicle to deliver the pizzas.  Applicant testified she had no disability insurance or a policy of workers' compensation insurance for herself.


Applicant testified that Omega Pizza was in the business of making and selling pizza to the public.  The public could have the pizzas delivered or eat at the business location.  She testified that Dobrova was the boss, but if he was not there, then Raquel Amado was the boss.


Applicant testified that she worked Saturday evening, March 17, 1990, into Sunday morning, March 18, 1990.  On March 18, she had three orders to deliver to various locations.  As she was leaving a duplex after making the last delivery, she testified she fell down on the ice in the walkway.  Her leg was hurt.  She was able to get back into her car and drove herself to Omega Pizza.  Amado was at the restaurant, but Dobrova was not.


Her uncle, George Barth, took her from Omega Pizza to the hospital.  At the hospital a cast was put on her leg.  After her leg was in a cast, she returned to Omega Pizza.  At that time both Amado and Dobrova were there, and she told them about her slip and fall while working.


Applicant testified that the only time she had fallen before while working was in December 1989 when she fell while delivering pizza at an apartment complex.  That incident was minor and did not require medical attention.  She testified she had not previously injured her leg or ankle even when not working.


On cross‑examination, Applicant testified that she had been convicted of, and spent time in jail for, theft.


Barth testified that Applicant phoned him on March 18, 1990, and asked him to take her from Omega Pizza to the hospital.  She told him she had slipped and fallen on the ice while making a delivery.


Barth also testified he has seen Applicant working at Omega Pizza since January 1990.  He usually stopped by once or twice a week.  He saw her helping make pizzas as well as going out on deliveries.  He testified he had never seen her limping before the March 18, 1990, incident.


Barth testified he returned to Omega Pizza after taking Applicant to the hospital.  He testified that Applicant returned with her leg in a cast.  Among the people present when she returned were Dobrova and Amado.


Applicant called her friend, Gregory Beveridge, to testify on her behalf.  He testified that Applicant worked just about every night at Omega Pizza.  He had been at the restaurant for about an hour each night during the week before her injury and had seen her working.  Sometimes he went with her when she delivered pizzas.


Beveridge also testified he received a call from Applicant's co‑employee, Zudi "Frankie" Kodza, on the evening of March 18, 1990, saying that Applicant had been hurt and had gone to the hospital.


Dobrova testified that he owns Omega Pizza.  He testified that Amado sold her interest in the business to him in March 1989.  He testified that he has a business license in his name for Omega Pizza at 2601 Spenard Road, Anchorage, Alaska.  Earlier Dobrova had given us the address of 1060 West 23rd Street, Anchorage, Alaska, as the mailing address where we could reach him with further notices about this claim.


On August 6, 1990, after the conclusion of the oral testimony, we received a copy of a business license which appears to be issued to Dobrova.  The portion of the business license in which specific information is typed in regarding the business location and the year covered by the license is so faint, it is almost impossible to read.  However, it appears that the license does not contain the name Omega Pizza, that the address is on 23rd Street in Anchorage, and it is for the year 1989.


Applicant submitted a letter dated August 6, 1990, from the State of Alaska, Division of Occupational Licensing.  The Division of Occupational Licensing shows Raquel Amado obtained a business license for Omega Pizza for the years 1989 through 1990.  The mailing address given at the time the business license application was submitted was 344 Boniface Parkway, Anchorage, Alaska.  Amado was listed as the owner of the business on this application.


Amado also obtained a business license for Pizza Omega for the years 1988 through 1990.  The mailing address given at the time the business license application was submitted was 820 Foster Street, Anchorage, Alaska.  Again, Amado is listed as the owner of the business.


There is no record of Shaban Dobrova submitting an application for or receiving a business license in 1990.  There is an application for a business license in 1989 for a pizza parlor.  No name is listed in the space provided to write in the business name.  Dobrova is listed as the owner of the business.  The mailing address is listed as 1060 West 23rd Street, Anchorage, Alaska.


Our insurance coverage records do not list any workers' compensation insurance in 1990 for Omega Pizza, Dobrova, or Amado.


Dobrova testified that Applicant was hired to work only part‑time at Omega Pizza.  She worked only Friday and Saturday nights if they were busy.  Otherwise, she often came into the business place, but just sat around.


Dobrova testified that Applicant returned to Omega Pizza shortly after the March 1990 incident and said she would return to work as soon as the cast was off.  He was aware that she alleged she was hurt while delivering pizza.


Dobrova called Kimberly Wood to testify on his behalf.  Wood testified that Applicant had told her she had fallen in the parking lot of the apartment building where she lived.  This fall occurred before the March 1990 incident.


Wood also testified that she lives in an apartment above Omega Pizza and is frequently in the restaurant.  She testified Applicant is there often, but only works on Friday and Saturday nights.


On cross‑examination, Wood testified that she has been convicted of robbery.


Dobrova also called Kodza as a witness on his behalf.  Kodza testified that he and Applicant had gone shopping together sometime before the alleged March 18, 1990, incident, and Applicant had fallen in the parking lot of the apartment building where she lives.  After that fall, he observed her limping.


Kodza testified that Applicant worked only on Friday and Saturday evenings.  On the evening of March 18, 1990, applicant had been sent out to deliver pizzas.  She came back to Omega Pizza, sat in the car, and honked the horn to call Kodza out to the car.  When he came out, she told him she had hurt her leg.  Kodza testified that there was no snow on Applicant's leg or anything he could see to indicate that she had fallen and crawled to the car as she told him she had.


On cross‑examination, Kodza denied being a good friend of Dobrova.  He testified that he had stayed at Dobrova’s place a couple of times when he had no place else to go. He also testified about some debt he or his family had owed to Dobrova, and that he had worked for Dobrova to pay off the debt.  Kodza also testified Dobrova had previously been in jail and he had worked full‑time to help out, but otherwise he worked only four to five hours every day.


On cross‑examination Kodza testified that Applicant said she was fine after the fall in the parking lot of her apartment building, and she did not see a doctor in connection with that fall.


As best as we can determine, Dobrova contends Applicant was either an independent contractor and thus not an employer, or was a part‑time worker for whom workers, compensation is not required.  Alternately, Dobrova contends Applicant was not injured in the course and scope of her employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on Dobrova’s testimony, we find he is an owner of Omega Pizza.  Based on the business license records, we find Amado is also an owner of Omega Pizza.  Based on our insurance records, we find neither Omega Pizza, Dobrova, or Amado had workers' compensation insurance in March 1990 to cover the employees of Omega Pizza.


Based on the witnesses' testimony, we find Omega Pizza is a for‑profit business, is doing business in this state, and employs people who are not owners of the business to work for the business.  The Alaska Workers' Compensation Act (Act) requires Omega Pizza, or its owners, to have workers, compensation insurance or submit proof of financial responsibility to pay workers' compensation claims directly to its employees.  AS 23.30.075. We find it had done neither of these duties at the time Applicant was injured in March 1990.


Based on the testimony of all the witnesses, we find Applicant worked at Omega Pizza and among her duties was delivering pizza.  Considering the test set forth in Ostrem v. Alaska Workmen's Compensation Board, 511 P.2d 1061 (Alaska 1973), and codified in 8 AAC 45‑890, we find Applicant was not an independent contractor.  Her work was a regular part of the business.  Her work is not a separate calling or business She has hired to work on a continuous basis, not for the completion of a particular project.  Considering her pay was only $5.00 an hour and she had to provide a vehicle, we find she could not afford to cover her own accident burden.


As 23.30.100 requires an injured worker to give written notice of an injury within 30 days after the injury.  We have no evidence that Applicant gave the required written notice.  However, we find the owners of Omega Pizza had knowledge of the injury shortly after it occurred.  There was no evidence presented that Omega Pizza or its owners were prejudiced by Applicant's failure to give written notice.  Accordingly, the failure to give written notice does not bar Applicant's claim.  AS 23.30.100(d)(1).


Under AS 23.30.230 certain persons are not covered by the Act.  Among the persons not covered are "harvest help and similar part‑time or transient help."  AS 23.30.230(a)(3).  Because Dobrova repeatedly contended that Applicant worked only Friday and Saturday nights and only if they were busy on those nights, we assume he was arguing Applicant is not covered because she is a part‑time employee within the meaning of AS 23.30.230(a).


Our regulation 8 AAC 45.900(c)(1) and (2) define the terms "Part‑time help" and "transient help" used in AS 23.30.230.  "Part‑time help"  means

a person who on an intermittent, irregular, noncontinuous basis performs work which is either not an integral part of the regular business of the beneficiary of the work or which is not the regular business, profession, or occupation of the worker.

8 AAC 45.900(c)(1).

"Transient help" means

a person who does not have a permanent work residence and who performs work which is not an integral part of the regular business of the beneficiary of the work.


We find Applicant's work is an integral part of the regular business of omega Pizza.  Even if Employee worked only on Friday and Saturday nights when Omega Pizza was busy, this is sufficient to make her work continuous and regular, and not intermittent.  We find Employee was neither a transient or part‑time worker within the meaning of AS 23.30.230 or 8 AAC 45.900.


Next we consider Defendants, allegation that Employee was hot injured in the course and scope of her employment.  Under AS 23.30.120 it is presumed that a claim comes within the provisions of the Act.  We find Employee's testimony adequate to raise the presumption.  We find Defendants failed to overcome the presumption.  Wood and Kodza testified that Employee had previously injured her leg in a fall at her apartment building.  Even Kodza admitted she said she was fine after that incident and did not seek medical help.


Kodza's testimony supports Employee's allegations that she went out delivering pizzas and returned contending she had fallen.  Kodza testified that he saw no indication of a fall, such as snow on her pant legs.  Of course, by the time she drove back to Omega Pizza, the car's heater could have melted any snow that stuck to her pant legs as a result of the fall.  We find this testimony inadequate to overcome the presumption.


Furthermore, we have reports indicating Employee sought medical care on the evening of March 18, 1990, for her ankle and foot.  We have testimony that her leg was put in a cast.  This would be consistent with treatment of a recent injury.


Even if Defendants had overcome the presumption by presenting the testimony of Kodza and Wood that Employee had fallen previously, we would still find Employee proved her claim by a preponderance of the evidence.  Under the Act, a pre‑existing condition does not preclude an award of beef its.  If the work injury aggravates, accelerates or combines with a preexisting condition, the condition is compensable.


Although Defendants presented evidence that Employee has been convicted of theft, we still find she is a credible witness.  We conclude we can rely upon her testimony.  She testified she did not need medical treatment before the March 18, 1990, incident for her leg but needed it after that incident.


Barth testified that he saw Employee three to four times a week and never saw her limping before March 18, 1990.  We give his testimony more weight than Kodza's and wood's testimony.  We believe Barth has less motive to exaggerate or slant his testimony than Kodza or Wood.  We conclude that if Employee had a pre‑existing condition from a previous fall in the parking lot of her apartment building, the March 18, 1990, incident combined with that condition to force her to seek medical care.


Due to the parties' agreement, we do not decide the benefits due Employee, if any, at this time. if necessary, we will decide the benefits due after Employee has requested and we have held another hearing.


Because of our findings that Shaban Dobrova and Raquel Amado, dba, Omega Pizza, are employers, have employees and had no workers' compensation insurance at the time of Employee's injury, we request the Workers’ Compensation Division investigate the present insurance status of the employers.  If they are currently operating without insurance and with employees, we would expect the Workers, Compensation Division to issue an accusation and seek a stop order preventing the use of employee labor as well as seek any other criminal and civil sanctions available.

ORDER

1. Employee was an employee of Omega Pizza on March 18, 1990, and is covered by the Alaska Workers' Compensation Act.


2. Employee was injured in the course and scope of her employment for Omega Pizza on March 18, 1990.  Shaban Dobrova, Raquel Amado, and Omega Pizza, individually, jointly and severally, are responsible to Employee for any benefits that are due under the Alaska Workers' Compensation Act for her injury.


3. We retain jurisdiction to determine what benefits, if any, Employee is entitled as a result of her March 18, 1990, injury.


4. We request the Workers' Compensation Division investigate the present insurance status of employers and the use of employee labor, and seek appropriate remedies if they are uninsured for purposes of workers, compensation liability.


DATED at Anchorage, Alaska this 24th day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ HM Lawlor
Harriet Lawlor, Member

/s/ RL Whitbeck Sr. 
Richard Whitbeck, Member

RJO:rjo

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kathryn Kuehn, employee/applicant, v. Shaban Dobrova and Raquel Amado, dba, Omega Pizza, (uninsured) employer/defendants; Case No. 9000795; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of August, 1990.

Clerk
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