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This claim was heard at Anchorage, Alaska, on August 14, 19 90.  Employee was present and represented by attorney Richard Harren.  Defendants were represented by attorney Elise Rose.  The record closed at the end of the hearing.

ISSUES

1. What are Employee's gross weekly earnings?


2. Is Employee entitled to further benefits under former AS 23.30.041?


3. Is Employee entitled to temporary total disability benefits after October 17, 1989?


4. Is Employee's attorney entitled to legal costs and attorney's fees?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

A wealth of evidence has been provided in this case. we have written documents that are over five inches thick and we heard over six hours of testimony.  We have considered all of this evidence in making our decision, but only briefly summarize it in this decision.


Employee suffered a severe dislocation and fracture of his right ankle on October 26, 1987, while working at Prudhoe Bay, Alaska.  In February 1988 Employee returned to work for Employer, and worked until May 1988 when he had surgery to remove hardware from his ankle.  In December 1988 Employee developed a staph infection.  Employee testified that since that time, he has repeatedly developed infections and has been treated with antibiotics.  The medical records verify treatment for infections since December 1988.


At the time of the injury, Employee was working as a carpenter foreman.  He contends he was making $17.50 an hour or $1,397.00 per week at the time of injury.  In the two years before injury he also worked for Employer, and he earned $12,985.00 in 1985 and $19,332.00 in 1986.  In 1987 he had made $25,369.76 in the period from January through October 26, 1987.


Employee testified in his deposition that he began to work for Employer in 1983 or 1984.  He did a variety of jobs, such as welder, plumber, sheet metal worker, truck driver and laborer.  Some of these jobs he did as an apprentice.  He worked on one of Employer's project for about two years.  He normally worked seven days a week, ten hours a day.  His schedule was eight weeks of work with two weeks off.  He admitted the work is seasonal.  The year before his injury the project on which he worked shut down for about two months, around Thanksgiving or Christmas.  Employee presented no evidence on how long he would have worked if he had not been injured.  He offered no explanation why his earnings were so low in 1985 and 1986.


Defendants' witnesses testified Employee was a good worker.  They also testified that Employer likes to rehire previous employees rather than new hires.  Defendants’ witnesses indicated they have many projects, but because Employer's projects involve construction work, there are layoffs depending on the season and the projects' duration.


Defendants, adjuster, Peggy Winkelman, testified that she computed Employee's gross weekly earnings (GWE) by taking the $25,369.76 he made in 1987 and dividing it by 50 weeks.  This produced GWE of $507.40.  She testified she used this formula rather than Employee's earnings from the two years before his injury for two reasons.  Employer acknowledged Employee was likely to have continued working in 1987 if he had not been injured, and this formula would also reflect the seasonal nature of his work.


Employee contends that he was making $1,397.00 per week at the time of the injury.
 Employee seeks a determination that his GWE were $728.00.  He computed this sum based on $17.50 per hour for 40 hours per week.


About the time Employee had the hardware removed from his ankle, Defendants assigned Collins and Associates, a vocational rehabilitation company, to assist Employee.  A brief evaluation was done by Jean Sullivan, R.N., and she was involved in the medical management of Employee's claim.  In March 1989 Employee's case was transferred to Mary Moran, a vocational rehabilitation counselor with Collins and Associates.


Thomas P. Vasileff, M.D., Employee's attending physician, indicated in April 1989, that Employee's ankle would continue to swell and be painful for some time.  Dr. Vasileff stated Employee needed to find lighter work than carpentry work.  Dr. Vasileff completed a physical capacities evaluation indicating Employee could stand for 15 to 30 minutes at a time but no more than a total of one hour in a day, walk for 15 to 30 minutes at a time but no more than two hours in a day, and could sit for one hour at a time but no more than six to seven hours of sitting in a day.  This means Employee could work up to 10 hours per day, as long as he observed these restrictions.  Dr. Vasileff also stated Employee should not lift over 50 pounds.  On May 26, 1989, Dr. Vasileff rated Employee's permanent impairment of the log at 17 percent.


Moran contacted Employer to see if work within Employee's limitations was available.  Employee indicated that he wanted to work on Employer's projects on the North Slope or at the Red Dog Mine; he wanted to work a camp job so he would not have to drive to and from work.  Employee testified he had lost his right to drive in February of 1987.  He was given a fine, jail time, and ordered to provide proof of financial responsibility in order to get a driver's license.  Employee testified he still owes money on the fine and doesn't have the money to provide proof of financial responsibility.  Employee was cited after February 1987 for driving without a license.


Defendants introduced evidence that Employee lied in connection with the subsequent citations and in connection with his efforts to avoid going to jail.  Employee admitted he was untruthful in completing the documents he filed with the court so he could avoid going to jail.


On August 4, 1989, Moran wrote to Dr. Vasileff and stated Employer had a light‑duty job for Employee.  Dr. Vasileff indicated Employee could try light‑duty work.


On September 5, 1989, Employee, Moran, and Steve Stich, Employer's representative, met to discuss the available light‑duty job.  Employee testified they discussed a job in which he would inventory trucks as they came into the yard.


Norm Denison, Employer's personnel manager for a winterization project, testified he called Employee on September 23, 1989, and offered him a job of tool crib attendant.  This job would be at the Troy Hanger in Anchorage and would pay $11.00. The job would be from 6 a.m. to 6 p.m. seven days a week.


Employee testified that the job Denison offered him on September 23, 1989, was an expediting job, which would involve driving.  Employee testified he did not learn of the tool crib attendant's job until a formal rehabilitation hearing was held in November 1989.  Employee testified he refused the job offered in September because he did not have a driver's license.


Employee and his wife testified that they drove from their home to the Troy Hangar, and it is about 54 miles one way.  Employee testified there is no public transportation or car pool that he could use to get to work at 6 a.m. and get home after 6 p.m.  His wife testified that they have three children and it is not possible for her to drive him to and from work each day.


Employee also testified he has a fear of returning to work for Employer because he was afraid "he'd be in the front door and out the back door."  He testified he has seen other injured workers return to work for Employer and, if they were not able to fully perform, they were the first to go when a project was ending.  On cross‑examination, he admitted he had told Employer he wanted to return to work for Employer if he could work at the Red Dog Mine project.


After Employee turned down the job, Defendants controverted his temporary total disability (TTD) benefits effective September 30, 1989, because he had not cooperated with job placement efforts.  Employer then began paying him permanent partial disability (PPD) benefits at the same weekly rate as his TTD benefits.  He is still receiving PPD benefits as he is entitled to 42.16 weeks of PPD benefits based on his 17 percent impairment rating.


On October 17, 1989, Moran completed Employee's evaluation.  She concluded that given Employee's age, education, employment history, and significant physical restrictions, a tool crib attendant's position provided the best opportunity to return Employee to work with a minimal wage loss.


In her report Moran stated that Employee's test scores indicate he is likely to have difficultly completing a "formal educational program."
  Moran discussed Employee's transferrable skills and then listed "Return‑To‑ Work Priorities [Per Alaska Statute 23.30.041]." She considered whether a prosthetic device would allow Employee to work at the same or similar occupation as at the time of the injury, and found a prosthetic device was not applicable.  She considered work site modification, and found Employee's job at the time of the injury could not be modified to accommodate Employee's significant physical restrictions.  Next she considered training for a new or similar occupation.


She indicated Employer had offered the job of tool crib attendant at a rate of pay of $12.00 and hour, plus time and one‑half for overtime.  The job would start out at 72 hours a week, and later be reduced to 50 hours a week.  It was anticipated the position would be available through the spring.  Moran stated that the specific vocational preparation (SVP) time for the tool crib attendant was over six months up to, and including, one year.  At the hearing, Moran testified this meant Employee would have to stay in the tool crib attendant's position for a minimum of six months in order to acquire the experience necessary so other employers would consider hiring him as a tool crib attendant.  Moran stated in her report, "Upon completion of the project currently available to Mr. Storud, he would have the required time and experience to continue to be competitive for this position both with VECO, and with other employers."


Employee requested a hearing before the rehabilitation administrator (RA).  At the hearing, the parties determined the real issue was not non‑cooperation, but rather Employee's right to further rehabilitation benefits.  The RA concluded Employee's benefits were terminated before his full evaluation was completed as required by AS 23.30.041(c) and (d) because Moran did not complete the evaluation until October 17, 1989, but his benefits had been controverted as of September 30, 1989.  The RA concluded that Employee was not entitled to TTD benefits after October 17, 1989, because Employer had offered a job which provided suitable gainful employment (SGE) as defined in AS 23.30.265(28). Storud v. Veco, Inc., AWCB Rehabilitation Decision No. 89‑7065 (December 22 1989).


At the hearing before us additional evidence was presented that had not been presented to the RA.  Employee presented the testimony of Jon Deisher, an expert witness in vocational rehabilitation.  He testified that he did not believe Moran had done a full evaluation.  He believes her evaluation lacks an analysis of Employee's transferrable skills and an analysis of all the options available to Employee.  Deisher believes AS 23.30.041 requires a plan to be written after an evaluation is completed.  Deisher testified that even if an injured worker returns to work for the employer at the time of the injury in an on‑the‑job training (OJT) situation, a plan should be written so all parties know their responsibilities and obligations.  He indicated it would be standard rehabilitation practice for a counselor to discuss the OJT with the employee and the employer.  On cross‑examination, Deisher admitted that academic work would be difficult for Employee given his test scores.  On cross‑examination Deisher also admitted that not every case requires a written rehabilitation plan; it would depend on the outcome of the evaluation.  He also acknowledged that an injured worker has a duty to minimize his disability and that the goal of AS 23.30.041 is suitable gainful employment, not just the highest wage match potentially available.


In response to Deisher's testimony, Moran testified that in her professional opinion a plan was not necessary because Employee was returning to work for the same employer.  She testified that she did not consider the tool crib attendant's position to be an OJT plan, but rather direct job placement to SGE.


Defendants presented testimony regarding Employer's return to work program and to support their contention that Employee would have continued to work for Employer until he had the necessary training to compete for positions in the labor market as a tool crib attendant.  Defendants' witnesses admitted that the tool crib attendant's position that was initially identified for Employee did not exist for six months, but they would have found another position for Employee at another project so he could have worked six months in the job.


Tim Slaybaugh, Employer's claim's coordinator for risk management, described Employer's return to work program and its success.  Skip Boomershine, Employer's crafts recruiter, testified he prefers to hire people who have previously worked for Employer rather than those who have never worked for Employer.  He is also involved in placing people in modified positions.  Boomershine testified that seven out of ten of their current projects have material handler's positions, which is another name for the tool crib attendant's position.  He testified a tool crib attendant's position is very similar to a warehouseman's position.  He said the job is not so much sitting at a desk as it is handling incoming or outgoing items.


Boomershine also testified that he had talked with Employee's brother who said Employee had been helping him in the roofing business.  Employee acknowledged he had worked with his brother on some roofing jobs, but he had only watched the hot tar kettle.  This does involve standing for long periods.


Employee also admitted he had done some refrigeration and cooling system repair work.  In fact, when providing information for one of his traffic citations he'd indicated that his place of employment was Guy's Refrigeration, which he operates out of his home.  Defendants submitted a transcript of a hearing in July 1989 regarding Employee's driver's license revocation in which Employee indicated he could work in various liquor establishments repairing refrigeration if he was not restricted by the terms of his probation.  The judge indicated he was not restricted from entering the establishments to work, but he could not consume or possess alcoholic beverages.


In addition to seeking a GWE determination, Employee contends he has not been fully evaluated as required by AS 23.30.041, that he was not offered SGE, that Defendants should either offer camp work or help him get his driver's license, and that he is entitled to TTD benefits as well as attorney's fees and costs.


Defendants contend Employee is not a credible witness.  They contend Employee has been fully evaluated.  They contend the RA correctly found Employee was offered SGE.  Defendants argue we must uphold the RA's determination unless Employee shows the RA abused her discretion, and Employee has failed to do so.  Defendants contend Employee being punished for driving while intoxicated, and Defendants should not be punished by being restricted in the jobs they can offer or by having to help him get his license restored.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. WHAT ARE EMPLOYEE'S GROSS WEEKLY EARNINGS?


At the time of Employee's injury, AS 23.30.220(a)
 provided in part:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of injury cannot be fairly calculated under (1)  of this subsection, the board may determine the employees gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The Alaska Supreme Court has commented on the 1983 amendment to AS 23.30.220 in several opinions.  In discussing section 220's history, the Court stated in Phillips v. Houston Contracting, Inc., 732 P.2d 544, 546, n.6 (Alaska 1987):

During the past decade, the statute's emphasis has shifted from present earnings to past earnings as the determinate of earning capacity.  In 1977, the legislature repealed AS 23.30.220(l).  Under the 1977 amendments, the average weekly was generally based on earnings during one of the three calendar years preceding the injury, without regard to earnings at the time of the injury. . . .  In 1983, the legislature rewrote the section so that the compensation rate was based on average earnings during the preceding two calendar years . . . .  The legislative history suggests that this shift in emphasis was "reasoned and intentional."

(Cites omitted).


In Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987), the Court noted:

However, while the earlier version of the statute provided that the alternative wage calculation was to be based on "the usual wage for similar service rendered by paid employees under similar circumstances," former AS 23.30.220(3), the new statute provides that "the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history." AS 23.30.220(a)(2).  The distinction emphasizes the point that the AWCB has considerable discretion to determine gross weekly earnings under subsection (a)(2).


Although Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, (Alaska 1988), interprets a much older version of section 220, the general discussion about wage calculation appears relevant to all cases:

An estimate of earning capacity is a prediction of what an employee's earnings would have been had he not been injured. . . .  In making an award for temporary disability, the [Board] will ordinarily be concerned with whether an applicant would have continued working at a given wage for the duration of the disability.  In making a permanent award, long‑term earning history is a reliable guide in predicting earning capacity.

Peck at 286‑87 (quoting Deuser v. State, 697 P.2d 647, 649‑50 (Alaska 1985), (quoting Argonaut Ins. Co. v. Industrial Accident Comm’n, 371 P‑2d 281, 284 (Cal. 1962)).


The Court went on to state: "AS Professor Larson explained,’[his] disability reaches into the future. . . . his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life."' Peck at 287.


In all of the many cases filed by the court which address the wage calculation issue, the Court has always compared documented wages at the time of injury (or time of disability if they were greater than at time of injury) with documented historical earnings to determine which is a more reliable basis for predicting the future loss.  This is true even if the duration of the disability is unknown or long‑term.  Peck; Phillips, 732 P.2d 544;  Johnson v. RCA/OMS, Inc., 681 P.2d 905 (Alaska 1984).


As the Court has emphasized that an employee's historical earnings are the starting point of our inquiry under section 220, we first find that Employee's GWE under subsection (a)(1) are $323.17 (1985 earnings of $12,985.00 and 1986 earnings of $19,332 divided by 100 weeks).


Employee contends he was working 70 hours per week and making $17.50 per hour, or $1,397.00 per week.
  Employee contends we should project his earnings over the course of a year by assuming he would work 40 hours per week at an hourly rate of $17.50.  This would produce a weekly income of $728.00.  Employee also argues that if he had worked all year for Employer, he would have made $48,056.80.


We find Defendants have admitted that Employee's earnings cannot be fairly calculated under former subsection 220 (a) (1), and that subsection 220(a)(2) applies.  We find Employee admits his work is seasonal.  We find Defendants admit Employee was a good worker and would have worked as much as possible until the seasonal shutdown.  We note Employee did return to work for Employer in February 1988 after his injury and worked until he had surgery in May 1988.  We find we lack substantial evidence to support Employee's method of computing his GWE.


We find Employee worked for Employer for three or four years before his injury.  We find his job at the time of injury was semiskilled work.  We find he has the ability to perform a variety of semi‑skilled jobs, some at the apprentice level, that require heavy labor.


We find Employee's earnings from his work for Employer for the two years before injury were quite low, even though he worked for the same employer.  However, in the 43 weeks before his injury he had made a total of $25,369.70, or a weekly average of $589.99.  We find Employee would have been laid off before the end of 1987 when the project shut down for the season, even if he had not been injured.  We do not know exactly when the layoff would have occurred, but considering his previous work history we find it is reasonable to assume he would have been laid off between Thanksgiving and Christmas.  Considering his work schedule, we find he would have worked a total of four more weeks in 1987, and would have earned an additional $5,588.00.


Based on Employee's work and work history, we conclude his GWE can be fairly calculated by taking total earnings of $30,957.70 and dividing by 52 weeks.  This produces GWE of $595.34. Because he is married and entitled to claim six dependents, his weekly TTD rate would be $403.02. (Alaska Department of Labor 1987 Weekly Compensation Rate Tables).


We find Defendants paid TTD benefits at the weekly rate of $348.21, and are entitled to a credit for these payments.  We find Defendants must pay Employee an additional $54.81 per week for each week he received disability benefits.


II. IS EMPLOYEE ENTITLED TO FURTHER BENEFITS UNDER AS 23.30.041?


At the time of Employee's injury, AS 23.30.041 provided in pertinent part:

(c) If an employee suffers a permanent disability that precludes return to suitable gainful employment
, the employee is entitled to be full evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall be performed by a qualified rehabilitation professional. . . .  If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. . . .

(d) A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations:


(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;


(2) whether the employee can return to suitable gainful employment without the rehabilitation plan; . . . .

(e) A rehabilitation plan may consist of any of the following; however, if the employee can be restored to suitable gainful employment with rehabilitation plans of higher preference, then a rehabilitation plan of a lower preference need not be offered by the employer. The order of preference for rehabilitation plans is


(1) prosthetic devices and training that enables work at the same or similar occupation as at the time of injury;


(2) work site modification and vocational training for the same or similar occupation;


(3) on‑the‑job training for a new occupation; and


(4) vocational training for a new occupation; and


(5) academic training for a new occupation . . . .

(f) The employer and employee may agree on a vocational rehabilitation plan.  If the employer and employee fail to agree on a vocational rehabilitation plan, any of the parties may submit a plan for approval to the rehabilitation administrator. The rehabilitation administrator shall approve, modify, or deny a plan within 14 days after the plan is submitted.  Within 10 days of the rehabilitation administrator's decision any party may seek review of the decision by requesting a hearing in accordance with AS 23.30.110.


. . . .

(i) For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at the time of injury but in a different industry (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.


Only subsection 41(f) discusses our review of an RA's determination.  Arguably, the procedure set forth in subsection 41(f) and the use of the term "review" might limit us to an abuse of discretion standard.  However, in this case and at this time we are not concerned with reviewing an RA's decision on a plan.  Instead, we are considering whether Employee can return to SGE and whether he received a full evaluation.  Under subsection 41(c) we have original jurisdiction over these issues.  Therefore, we conclude that the abuse of discretion standard is inapplicable.


Even if we did not have original jurisdiction over the issue, we would still give the matter fresh consideration and substitute our own judgement.  We heard and considered evidence that was not available to the RA.  We would have to disregard this evidence if the standard for our decision was an abuse of discretion.


Under AS 23.30.041(c) we must make two findings in order to conclude that a full evaluation is necessary.  First, we must find the employee suffers a permanent disability.  Next, we must find the permanent disability prevents the employee's return to SGE.


The medical evidence supports Employee's claim that he cannot return to work as a carpenter and that he has a permanent impairment.  Defendants did not present contrary evidence.  In fact, Defendants do not dispute that Employee cannot return to the work he did at the time of the injury.  They have being paying his scheduled PPD benefits.  Therefore, we find Employee has a permanent disability.  Next we consider whether the permanent disability precludes his return to SGE.  The RA determined he could return to SGE.  We disagree.


AS 23.30.041(c) can be rather difficult to apply because we can encounter a "chicken or egg" problem.  If an employee can return to SGE, he is not entitled to a full evaluation.  However, to determine whether an employee can return to SGE may require some type of evaluation, possibly even a full evaluation.


If an employee returns to work at his previous employment with the same GWE as at the time of the injury, it is clear the disability does not preclude returning to SGE.  Likewise, if it is obvious at the start of the evaluation process that the employee's physical capacities do not prohibit returning to the work done at the time of injury, and that work is reasonably available, although not necessarily with the employer at the time of injury, there is no need for further rehabilitation services.  See Hunt v. City of Valdez, AWCB Rehabilitation Decision No. 90‑7011 (March 30, 1990).  Once we go beyond those circumstances, it is not so clear when a full evaluation must be done and What it requires.


The RA has stated that if a wage match is not met by direct job placement, on‑the‑job training, or short‑term vocational training, the option of longer training or academic training must be explored to determine the best available wage match.  Gilmore v. Universal Services, AWCB Rehabilitation Decision NO. 85‑7025 (December 20, 1985).  Without discussing how far through the order of priority the rehabilitation provider must proceed in the evaluation, we previously held that a full evaluation must include the specific determinations required by AS 23.30.041(d). Day v. ERA Helicopters, AWCB Decision No. 84‑0103 (April 18, 1984).


In this case the qualified rehabilitation provider assigned by Defendants to evaluate Employee concluded he could return to SGE in the tool crib attendant's position.  She testified the tool crib attendant's position was not an OJT situation.  We find her opinion that Employee's return to work as a tool crib attendant was SGE is contradictory to the law. we find her report and other testimony contradicts her opinion that the tool crib attendant's position was not an OJT program.


We consider the definition of SGE in AS 23.30.265(28).  SGE means in part "employment that is reasonably attainable in light of an individual's age, education, previous occupation and injury." According to Moran's testimony, Employee cannot reasonably attain employment in the open labor market as a tool crib attendant given his previous occupation, education, knowledge, and work experience.  He must work at least six months for Employer in order to gain the knowledge, experience and skills to qualify him for consideration by other employers for a similar position.  Thus, Employer is the only one at this time who would hire him for this position.
  It is also not possible to determine whether the other criterion in the definition of SGE, that is the restoration of Employee's pre‑injury GWE "as nearly as possible," would be met by the tool crib attendant job.  We determined Employee's GWE are $595.00.  According to Deisher the tool crib attendant's position pays about $6.00 an hour.  Employer offered $11.00 an hour.  Moran testified other employers would pay $12.00 or $13.00 an hour for the work.  Although Employer's tool crib attendant's position started at 72 hours per week, it eventually would have dropped to 50 hours per week.  That would mean weekly earnings of $605.00, which exceeds Employee's GWE.  However, we have no evidence that in the open labor market 50 hours per week is the norm for tool crib attendants.  If the position is usually only a 40‑hour a week job and assuming it paid $11.00, the GWE would be less than Employee's GWE at the time of the injury.


Based on Moran's written evaluation, we find she believed the tool crib attendant's position was an OJT situation at the time she did her evaluation.  This also supports our conclusion that the position would not be a direct return to work and would not be considered SGE.  Instead, it was a rehabilitation plan.


In her evaluation, Moran proceeded through the return to work priorities in AS 23.30.041(e) regarding rehabilitation plans.  She considered a prosthetic device, work site modification, and training for a new or similar occupation.  (Moran October 1, 1990 letter, pp. 6 ‑ 7).  These are the first three priorities in subsection 41(e).  She stopped at training and did not proceed through the other priorities listed in subsection 41(e).


Employer also considered Employee's placement in the tool crib attendant's position to be an OJT situation.  Stich wrote to Winkelman on October 6, 1989, stating in part:


It is Veco's position that the . . . position being considered would provide on the job training for Mr. Storud in a new work field.  The Specific Vocational Preparation time for this position is from six months up to and including one year.  The job is expected to continue until the end of March, 1990.  This would allow Mr. Storud the opportunity to become trained in a new area that has direct use of his experience and work history. . . .


. . . .

Veco has identified a job within his limitations. . . . and provide him adequate time to be trained in a position that every construction job has . . . .


Because it was a rehabilitation plan, under subsection 41(e) and AS 23.30.265(28) a determination should have been made whether a rehabilitation plan of a lower preference would have provided a better wage match or a faster return to SGE.
 Because it was a rehabilitation plan, the determinations required by subsection 41(d) should have been made.  We find Moran did not make these determinations in her evaluation.  We find Employee was not fully evaluated as required by section 41.


If the ultimate decision after all these required steps are completed is that the OJT for the tool crib attendant's position is the best wage match and the fastest return to SGE, we agree with Deisher an OJT plan should be written for signature by both parties.  Then, if Employee does not agree with the plan, it can be submitted for the RA's approval in accordance with AS 23.30.041(f).


Because we find Employee is entitled to a full evaluation and has not been fully evaluated, we conclude he is entitled to TTD benefits as long as he cooperates in the evaluation process.  AS 23.30.041(g); (h).  The PPD benefits Defendants have paid since October 17, 1989, shall be recategorized as TTD benefits and credited against this award.


Based on the evidence presented at the hearing, we find Employer diligently tries to rehire its employees and do what it can to return its injured workers to the work force.  This goal is encouraged by the 1988 amendment to section 41.  Under the 1988 amendment, Employee would not qualify for reemployment benefits because of Employer's job offer.  However, in this case we must apply subsection 41 as it existed before the 1988 amendment.


Given Employer's efforts to return injured workers to the work force and given an injured worker's duty to minimize the disability resulting from an injury, if Employer has light‑duty work available and if Employee can perform the light‑duty work while cooperating with the full evaluation process, Employee will have to accept the light‑duty work.


Of course, this may raise the issue of Employee's lack of a driver's license.  Defendants argued they should not be punished because Employee does not have a driver's license.  They argued society is punishing Employee for driving while intoxicated; if he lacks transportation to Anchorage each day, that is his problem and punishment.


At the time of Employees injury and at the time he began working for Defendants, he lived in Wasilla and did not have a valid license.  Despite this fact, he was able to work and support his family by working camp jobs.  Employee testified that before he was injured, be lost his right to drive in Alaska and was required to provide proof of financial responsibility in order to get an Alaska license.  We find Employee lied to Defendants in his deposition and has lied to the court in connection with the traffic citations.  We find he testimony is without credibility.  We choose not to believe his testimony about when he lost his right to drive in Alaska.  Kessick v. Alyeska Pipeline Service Co., 617 P‑2d 755 (Alaska 1980).


However, Employee's loss of the right to drive and when it occurred can be verified by court records.  If he actually lost his right to drive and the requirement for the proof of financial responsibility was imposed before his injury, we believe Employer will have to accommodate this limitation.  Employer will not be punished, but rather will be required to do what it did before Employee's injury; that is, permit Employee to work at camp jobs.  If Employer finds it advantageous because it reduces its responsibility for workers' compensation benefits to assist Employee with getting his license, it may choose to do that.  Employee is obligated to cooperate.


We see this situation as similar to an employer who hires a non‑English speaking worker to perform heavy labor.  If an injury prevents the worker from performing heavy labor and the inability to speak English handicaps the work opportunities, the employer either has to provide the opportunity to return to work in positions where speaking English is not required, or assist the individual in acquiring language skills.


III. IS EMPLOYEE ENTITLED TO ATTORNEY'S FEES AND LEGAL COSTS?


AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

 
In Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 461 (Alaska 1987), our Supreme Court made it clear that we must make the computation under subsection 220(a)(2) or the parties must agree to its application.  The insurer may not unilaterally compute the GWE under subsection (a)(2).


In this Case, Defendants tried to compute the GWE under subsection 220(a)(2) and voluntarily provided a GWE greater than that computed under subsection 220(a)(1).  We find the GWE due under 220(a)(2) was not so clear that Defendants could have computed it.  It is obviously a determination that we had to make.


Because Defendants voluntarily used the higher GWE and thus paid TTD benefits greater than the law required, we find Defendants did not controvert the payment of the increased weekly rate of compensation which we have awarded.  Therefore, no attorney's fee is due under subsection 145(a).


However, they did not pay what Employee requested and we have determined Employee's GWE to be greater than the rate Defendants set.  We find Defendants resisted the payment of the increased weekly TTD benefits we award in this decision.  Therefore, an attorney's fee is due under subsection 145(b) for the increased weekly rate.


We have adopted 8 AAC 45‑180(d) to help us implement subsection 145(b).  Under 8 AAC 45.180(d), an affidavit itemizing the legal services provided must be filed at least three days before the hearing.  Under 8 AAC 45.180(d), the failure to file an affidavit is considered a waiver of the right to recover a fee in excess of the statutory minimum as computed under subsection 145(a).  Because we awarded compensation benefits, the minimum statutory fee can be computed under subsection 145(a), and we can be awarded under 8 AAC 45.180(d).  We award the minimum statutory fee on the increased weekly rate.


Next we consider the additional TTD benefits that are due as a result of our conclusion that Employee has not been fully evaluated and cannot be suitably gainfully employed as a tool crib attendant.  For purposes of AS 23.30.145(a), we find Defendants controverted the additional TTD benefits.  Under 8 AAC 45.180(b) an affidavit of legal services must be filed at least three working days before the hearing if a fee in excess of the statutory minimum is sought.  We find Employee's attorney has not filed the necessary affidavit.  Accordingly, we award the statutory minimum based on the additional TTD benefits we granted herein.


Employee also requested legal costs.  Under 8 AAC 45.180(f) an affidavit of legal costs must be filed.  Employee failed to file the affidavit.  If Employee wants to pursue the request for costs, Employee must file the affidavit within 20 days of this decision and serve a copy of the affidavit upon Defendants.  If Employee fails to timely file and serve the affidavit, his request for fees is waived and we deny and dismiss the request.


Defendants have 20 days after service of the cost affidavit to file with us their objections and the reasons for the objection to the costs requested.  Defendants must serve on Employee a copy of the objections and reasons for the objections.  If Defendants do not timely object to a cost requested, they shall pay the costs requested.  If Defendants object to a requested cost, Employee shall have 20 days to respond to the objection.  Thereafter, we shall rule on the request.

ORDER

1. Defendants shall pay Employee disability benefits based on gross weekly earnings of $595.34.  Defendants shall pay Employee an additional $54.81 per week for each week they have paid Employee disability benefits.


2. Defendants shall provide Employee with a full evaluation in accordance with AS 23.30.041.


3. Defendants' payment of benefits after October 17, 1989, are recategorized as temporary total disability benefits.  Defendants shall pay Employee temporary total disability benefits as long as he cooperates in the full evaluation we have ordered.


4. Defendants shall pay Employee's attorney minimum statutory attorney's fee based on both the weekly increase we awarded in Employee's disability benefits and the temporary total disability benefits awarded from October 17, 1989, to the present and continuing.


5. If Employee wants to pursue the request for legal costs, he shall proceed in accordance with this decision.  We retain jurisdiction over this issue in accordance with this decision.


DATED at Anchorage, Alaska this 28th day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed

John H. Creed, Member

/s/ RL Whitbeck Sr.
Richard Whitbeck, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Guy A. Storud, employee/applicant, v. Veco, Inc., employer, and Alaska National Insurance Company, insurer/defendants; Case No. 8723678; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of August, 1990.

Clerk

SNO

� We do not know how Employee came up with this figure.  If he worked 70 hours per week at $17.50 per hour, without any extra for working overtime, his earnings would have been $1,225.  If he received time and one�half for all hours over 40 hours in a week, his total earnings would have been $1,487.50.


� From Moran's testimony at hearing, it appears she was referring to academic work in a college setting.


� AS 23.30.220 has been amended several times in the past five years.  The 1983 amendment, effective January 1, 1984, governs Employee's claim.  After Employee's injury AS 23.30.220 was again amended.  The amended was effective July 1, 1988, and does not apply to Employee's claim.


� We noted earlier that we are unsure how Employee arrived at this figure.  For purposes of our initial determination we will use Employee's figure of $1,397.00 per week.


� "Suitable gainful employment" is defined as "employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury."


� There is evidence indicating Employee might not be competitive even after the training.  The Troy Hangar position almost appears to be one of a kind.  Denison testified Employee wouldn't have to do everything a material handler does and he couldn't be guaranteed light�duty as a material handler.  Denison Dep. pp. 24, 30.  Stich also testified it was not the usual construction company tool crib.  Stich Dep. pp. 23 � 24


� Moran did consider academic training, because she stated that Employee's test scores indicated he would have difficulty completing a formal educational program.  She did not consider other OJT's of longer duration or vocational training.


� The actual events in this case demonstrate the need to write a plan for the OJT.  The tool crib attendant's position in which Employee was to train did not exist for six months as Employer had anticipated.  If a plan had been written it could have addressed this contingency.  If it was not addressed, and Employer could not make another training position available or substituted a position Employee felt was inappropriate, the plan could have been reviewed by the RA.





