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This claim for temporary total disability (TTD) benefits, medical costs, attorney's fees, and costs came before us on October 31, 1989.  Employee was present and was represented by her attorney Michael Jensen.  Employer was represented by attorney Mark Figura.  After several witnesses testified, we closed the record.


On November 14, 1989 we issued an interlocutory decision in which we reopened the record under AS 23.30.095(k). We concluded that a medical dispute existed between Employee's attending physician and Employer's independent medical physician. (Pierce v. Matanuska‑Susitna Borough, AWCB No. 890301, November 14, 1989) (Pierce I).  Therefore, as required by subsection 095(k), we ordered an independent medical examination (IME) , and we selected Edward Voke, M.D., for this examination.


After several matters arose and delays in getting the examination occurred, we finally received Dr. Voke's report.

Employer then requested that it he allowed to cross‑examine Dr. Voke.  After the deposition was completed, the parties filed written closing arguments, and we closed the record when we next met on July 11, 1990.

ISSUES

1. Did Employee sustain an injury on February 14, 1989 in the course and scope of her employment as a custodian?


2. If Employee sustained a work‑related injury, was she disabled for any period of time?


3. Are attorney's fees and costs warranted?

CASE SUMMARY

As noted in Pierce I, Employee alleges she suffered a disabling back and neck injury on February 14, 1989 while lifting tables after lunch at Houston Junior‑Senior High School.  She asserts she has been unable to work, because of this injury, since then.


Employer, on the other hand, argues that Employee is not credible.  Further, Employer contends Employee did not have a work‑related injury.  Alternatively, Employer asserts that Employee has suffered, at most, a minor work injury which resolved quickly.  Finally, Employer asserts that compensation to Employee should be precluded because Employee failed "to mitigate damages" because she withdrew from the labor market for reasons unrelated to her injury.


Since her 1989 accident, Employee has been treated or examined by four physicians, including Kenneth Ketz, D.C., her treating physician; Michael James, M.D., Employer's chosen medical examiner; Ross Brudenell, M.D., to whom Employee was referred by Dr. Ketz, and Dr. Voke, our IME physician.


Several witnesses, including Employee, testified on their recollection of Employee's symptoms the day of her accident.  Employee testified she developed a "funny, warm feeling" in her middle and upper back while lifting tables in the school lunchroom between 12:15 p.m. and 12:30 p.m. (Employee Dep. at 27).  She went to Margaret Vo1z, R.N., the school nurse and requested an ice pack which she applied to her neck for approximately 15 minutes. (Id.).  Employee testified that when the warmth and pain subsided a bit, she returned to work and finished her shift.


According to an in‑house injury report form completed by Volz, Employee came to her office sometime between 2:00 and 2:15 p.m. and asked for an ice pack for her neck.  However, Volz testified the exact time Employee came to her office could have been anytime after lunch.  Volz also testified Employee reported hurting her neck while lifting tables after lunch.  Volz added Employee did not complain of hurting any other body parts.


Ron Lord, another day custodian at the school, stated he went to the break room behind the commons (lunch room) at sometime between 12:30 and 1:00 and spotted Employee sitting with her foot elevated on a chair.  He said Employee indicated she hurt herself, and he said she seemed to be in some pain.  Lord testified he didn't know if she hurt her foot, or her leg.


Connie Kane, the school principally secretary, testified that she saw Employee walking down the hall limping sometime during the afternoon of February 14, 1989 (the injury date).  Kane said Employee reported hurting her leg.  Kane added that Employee came to her office later that day and asked for a workers' compensation injury form.


Linda Anselm, a custodian on the evening shift at the school, testified that she saw Employee at approximately 3:00 p.m. the day of the injury.  Anselm said Employee reported hurting her back lifting tables at lunchtime and asked Anselm for help moving some tables.  Anselm asserted that custodial work can be "hard work" because they are required to move tables, desks and furniture, and to mop and buff floors.


Employee asserted that near the end of her shift, her back "got a lot warmer," and she started limping and her lower back bothered her, too. (Employee Dep. at 27).  Also, she experienced sharp left foot pains. (Id. at 29).


Dave Kerby, Employee's boyfriend and housemate since January 19, 1989, testified that Employee came home complaining she hurt herself at work and strained her back and neck.  He said her back did not appear real stiff at that time.


The next day (February 15, 1989), Employee testified her neck felt really stiff;  she stated she had a "very hard time moving her back and neck" and had to move her whole body in order to move her neck.  So, she went to Dr. Ketz in Anchorage for treatment.


Employee complained of pain, tenderness, weakness or spasms in her neck, mid and upper back, both shoulders, and the sacral area, left arm and leg numbness; right arm weakness, left ankle pain and low energy.  (Ketz February 15, diagram page).  She did indicate her low back "seems OK."


Dr. Ketz took cervical x‑rays but found "no new fractures or dislocations."  However, he did find "apparent vertebral misalignments"  (Id.).  Dr. Ketz made several diagnoses, including “severe cervical pain; reduced cervical motion (moderate stiff neck); cervico‑brachial syndrome; brachial neuralgia; pain in thoracic spine; difficulty breathing; multiple cervical, lumbar and thoracic   subluxations;  sprain/strain  (thoracic);  segmental dysfunction (cervico‑thoraco neck)."  (Ketz February 24, 1989 physician's report).  Dr. Ketz treated Employee, noted the work‑related injury and took Employee off work, estimating she could return to work in four to seven days.


Still, Dr. Ketz set up a treatment plan which extended for 19 weeks.  The plan called for three visits per week for three weeks; two visits per week for eight weeks; and one visit for eight weeks.  Hearing Exhibit One, a record of Dr. Ketz's treatment dates and billings through October 25, 1989, shows Dr. Ketz treated Employee three times the first three weeks; four times the fourth week; two times the fifth week;  three times the sixth and seventh weeks; two times the eighth to tenth weeks; three times the eleventh week; once the twelfth week and twice the thirteenth week, which ended on May 16, 1989.


Employee continued to treat with Dr. Ketz during the ensuing months.  In fact, she had treated with Dr. Ketz for back and neck problems periodically since approximately 1975.  She stated that prior to her accident, she went to Dr. Ketz once a year or so "basically for a checkup." She described these checkups as periodic maintenance, like getting one's car tuned up or getting an annual PAP smear.


Employee went to Dr. Ketz for one such checkup on January 30, 1989 ‑‑ two weeks prior to her alleged accident.  On a "patient update" form she completed for Dr. Ketz on January 30, she described her symptoms as "numbness left side arm to hand; heart hurts; neck stiff ‑‑ off kilter when walk; some headaches; hurts under left shoulder blade." (Hearing Exhibit 4).  She indicated she had not had any accidents but had experienced two falls during the previous Christmas period.  Employee testified she had fallen while stripping and waxing the floors at school, but she did not feel she was injured by these falls.


During the hearing, it was suggested to Employee that the symptoms she reported to Dr. Ketz on January 30, 1989 sounded somewhat serious.  She responded that although she felt "kind of uncomfortable," she was only going in for a checkup.  In addition, she testified she could not remember how long she felt the symptoms reported to Ketz on January 30.  Further, she could not remember what brought on these symptoms.


Dr. Ketz stated that his chart notes for the January 30 examination show Employee reported neck and low back pain. (Ketz Dep. at 19).  However, he expected this pain to subside within a week. (Id. at 29).


Dr. Ketz asserted that Employee's February 15, 1989 symptoms were different in intensity and quality from those reported on January 30, 1989.  (Id. at 7).  Dr. Ketz testified that prior to Employee's injury, he had treated her for a different condition than she has suffered since the accident.


Dr. Ketz indicated his examination and x‑rays of February 15, 1989 showed Employee had suffered a new injury.  (Id. at 7, 14).  He diagnosed the injury as a "cervical‑thoracic and thoracolumbar" sprain. (Id. at 22).  He admitted Employee had reported neck and hack pain in the past, but Employee always responded rapidly.  (Id. at 15).  However, he also stated Employee’s symptoms were similar to those reported in the past, but not to the "level" reported on February 15, 1989. (Id. at 17).


Regarding the change in x‑rays, Dr. Ketz asserted that a comparison of the new and old x‑rays revealed there was a "significant change in the biomechanics." (Id. at 26).  During the deposition, Dr. Ketz was unable to locate the record of the old x‑rays, but he testified that these prior x‑rays were probably done three to five years before February 1989.  (Id. at 25).  (Subsequently, the records were found and they show that the old x‑rays were taken in 1978).


Dr. Voke, our IME physician who was deposed on May 2, 1990, stated he would be interested to know what kind of difference Dr. Ketz is talking about in the x‑rays.  The only difference Dr. Voke could think of is a fracture or perhaps a tumor. (Voke Dep. at 11) . Dr. Voke asserted that a strained muscle or injured ligament would not be visible on an x‑ray. (Id.). He added that x‑rays or any film would not change just from a strained back. (Id. at 11‑12).


In her deposition, Employee stated she had no prior medical problems other than her high blood pressure. (Employee Dep. at 37‑38).  However, she added she had a right hand injury at work in 1975 and a back injury in 1975, which was treated by Dr. Ketz. (Id. at 31‑32).  She also stated she went to the emergency room at Providence Hospital in 1978 or 1979 for chest pains, and she had right knee surgery in 1981. (Id. at 34, 40).


Employee testified that her condition improved after treating with Dr. Ketz.  In a March 15, 1989 physician's report, Dr. Ketz indicated Employee showed objective improvement but had not returned to pre‑injury status.  He estimated Employee would be disabled for another 15‑21 days.


On March 22, 1989 Employee was examined at Employer's request, by Michael James, M.D. Dr. James did not have Employee's past medical records at that time.  However, he noted in his report that Employee told him she was well until February 14, 1989 when she felt left thoracic back pain after lifting lunch tables.

Employee also reported vague arm weakness, paresthesias in both hands which began three or four days after the original injury.  She also complained of variable low back pain and intermittent paresthsias of the left leg but no leg pain.  Dr. James wrote that Employee "denies any past medical history of similar episodes."


Dr. James found inconsistent range of neck movement, no restriction of movement in thoracic spine or lumbar spine, and .negative straight leg raising.  He also found inconsistent strength examinations of both upper extremities, inconsistent pinwheel test, mild Phalen's sign at both wrists, and negative Tinel's sign.  An electromyography was generally within normal limits.


Dr. James felt Employee had thoracic facet syndrome, loss of cervical lordosis secondary to muscle spasm, underlying degenerative disc disease (narrowing of L5‑S1 disc space), bilateral carpal tunnel syndrome, and "almost a psychological overlay, particularly with the variable sensory deficit she notes on exam." (James March 22, 1989 report at 3).


Dr. James recommended wrist splints, short term chiropractic treatment, exercise, massage and cold therapy.  He felt Employee was unable to return to work as a custodian, but noted a review of her job description would be of value in assessing Employee's return to work.  Finally, Dr. James requested that Employee return for a follow‑up exam in two weeks.


Employee testified that Dr. James was rough with her in the pinwheel test.  She asserted he ran the pinwheel up and down, all over her body, and if she told him she could not feel the pinwheel, he would do it again and press harder.  She stated this caused her to bleed.  Dave Kerby, her housemate, attended this test and testified he saw the blood.  He described the treatment as "a bit rough" and it upset Employee to the point of crying.


She further asserted that Dr. James used long needles on a test (apparently an electromyography).  She complained that he jabbed the needles in her and they felt like a knife jabbing her.  She described all of this as "sadistic aggravation." Nonetheless, Employee felt well enough to go to the Ship Ahoy the next day to celebrate a birthday party in her honor.  She testified that during the party, she threw a piece of cake at the bartender, a friend of hers.


On March 29, 1989, Employee filed a grievance, against Dr. James, with the Anchorage Medical Society.  (Hearing Exhibit 2).  Her grievance mentions the alleged pinwheel pressure and needle jabbing mentioned above.  She stated she wanted the public to know of these "painful and sadistic" procedures used by Dr. James.


Subsequently, John Wrigley, M.D., a member of the grievance committee of the Alaska State Medical Association, answered Employee’s complaint.  He indicated he had had the pinwheel and electromyography procedures performed by Dr. James in the past, and he stated some of the procedures are painful.  He stated he did not think Dr. James would intentionally hurt her, but if she felt he was sadistic, she should never return to him.


Sometime during the spring of 1989, Dr. Ketz indicated Employee could return to light‑duty work.  (Ketz Dep. at 8).  He instructed Employee to go to the school district to find out if any such work was available. (Id. at 30) . According to Dr. Ketz, Employee told him representatives at the school district told her they did not want her back until she could perform her regular duties. (Id. at 8, 31).


In addition, Employee told Dr. Ketz the representatives at the school said they could not make light‑duty work available for her. (Id. at 31).  Dr. Ketz admitted he did not know some of the specific requirements of Employee's job, but he stated she could not return to her regular work cause it involves too much lifting. (Id. at 33).


According to Carol Kane, principal of Houston Junior/Senior High School, Employee never stopped and talked to them about available work.  Employee admitted at the hearing that she never talked to anyone at the school, and that she only checked the bulletin board at Palmer once.  She asserted she did not return to Palmer to check the bulletin board because she did not have the gas money to drive from her Big Lake residence to Palmer.  Kane testified there were bulletin boards at all of the schools in the district, including Houston.


At least twice during the hearing, Employee asserted she enjoys working, and she liked her janitorial job.  However, she testified she has not worked since her accident.


Her housemate, Kerby, owned the Little Kobuk Inn (a restaurant) during this time.  Kerby stated he did not have her doing any work at the business.  Employee asserted the only thing she did at the inn was cook and do dishes for herself and her son. otherwise, she just sat around and visited with customers.


However, Jeanette McCulloch, a resident of that area, testified that she ate at the Little Kobuk approximately five times since June 1989. she asserted that she saw Employee there, and saw Employee putting away dishes and "messing around" with the dishes numerous times.  She also testified that on at least one occasion, Employee took their dishes when McCulloch and her boyfriend finished eating, and she took their check.


As noted, Dr. Ketz attributed Employee's injury to her February 14, 1989 accident, He based his opinion on the change in x‑rays, his examination of her, and his clinical experience treating her both before and after her accident.  During his deposition, Dr. Ketz indicated Employee's symptoms are "a lot less severe" now than when she first sought treatment after the work incident. (Ketz Dep. at 34‑35).


Dr. Ketz testified that Employee had not responded as rapidly to treatment as he hoped "because I think primarily she travels from Big Lake to Anchorage for care." (Id. at 46).  He recommended that she get physical therapy at a location which is closer to her home. (Id. at 22, 34).


On September 25, 1989 Employee was examined by Ross Brudenell, M.D., at Dr. Ketz's request.  Dr. Brudenell also reviewed the post‑injury x‑ray, but there is no indication he was provided with any other medical information.  He concluded Employee had chronic thoracolumbar strain.  He felt physical and spine rehabilitation were important, and he recommended a program in the Mat‑Su Valley.  He made no judgment on Employee's return to work status, and he referred Employee to Robert Fu, M.D., an associate of Dr. James.  Employee apparently has not yet gone to Dr. Fu.


Employee was again examined by Dr. James on October 4, 1989.  By this time, Dr. James had been provided with Employee's past medical records.  In his report of the examination, Dr. James wrote that he asked Employee‑‑twice‑‑if she ever had previous neck or low back pain or numbness in her hands, and she denied this.  At hearing, Employee testified she denied prior pains because the prior pains were not in the same place on her body.  Dr. James noted in his report that the records he was provided showed Employee had been treated by Dr. Ketz for low back and neck pain, and hand numbness, since 1975.


In his October 4 examination, Dr. James again found inconsistent range of neck motion which, he observed, improved when Employee was distracted; i.e., the range of motion varied when she changed position or looked in various directions.  Dr. James also performed a B‑200 test which, he asserted, demonstrated "gross symptom magnification." (Id. at 3).


Dr. James felt malingering was an issue based on Employee's "inability to tell the truth" about her past medical history.  (Id. at 4).  Because of this, Dr. James said he would question any history Employee gave regarding impairment of her functional activities.


Dr. James concluded Employee was medically stable, was back to her pre‑injury status, had no permanent impairment and could return to work as a‑custodian.  He asserted her carpal tunnel syndrome "obviously pre‑existed" her injury although he did not address whether the alleged injury aggravated this condition.  Further, he recommended that her chiropractic care be discontinued unless Employee planned on paying for it.


During his October 23, 1989 deposition, Dr. James asserted again that Employee did not:  tell him the truth regarding her medical history.  (James Dep. at 8, 11‑13).  He also raised the question of Employee's credibility as a historian, and he seemed to doubt whether Employee sustained a work injury.  (Id. at 7).

Regarding Employee's grievance against him, Dr. James repeatedly denied knowing anything about the complaint. (Id. at 10).


Dr. Ketz disputes several of Dr. James' statements and opinions in this claim.  Contrary to Dr. James' opinion, Dr. Ketz does not think Employee has carpal tunnel syndrome.  (Ketz Dep. at 11). Rather, he believes the arm numbness is related to, and a result of, her work injury.  (Id.).  He also feels Dr. James was "highly unethical" for interpreting Dr. Ketz's chart notes without consulting him. (Id. at 17).  In addition, he asserts Dr, James is .'anti‑chiropractic," and this bias influenced Dr. James' report. (Id. at 17, 36, 46).  Regarding Dr. James' opinion that Employee could return to work, Dr. Ketz labeled this opinion "asinine." (Id. at 38).


Dr. Ketz feels Employee has been truthful about her injury, and she continues to have medical problems. (Id. at 46).  Dr. Ketz found Employee's movements during his examination of her to be consistent with his findings. (Id. at 49).


Dr. Ketz does not give much weight or validity to the results of the B‑200 test. (Id. at 44‑45, 51‑52).  Specifically, he doubts the validity of the testing done on Employee. (Id. at 44).   He said "Lower 48 researchers" have found the B‑200 machine does not do "what it purports to do." (Id.).


Because of the medical dispute between Dr. James and Dr. Ketz, we ordered IME to be performed by Dr. Voke.  He examined Employee and reviewed her medical records.


Dr. Voke summarized his examination of Employee:

This [34‑year old) lady is friendly, cooperative, and in no acute distress.  Her examination is essentially within normal limits.  She has side abduction of both shoulders at 90 degrees.  She is 5' 2 ½" and weighs 200 pounds.  A year ago she stated she weighed 185 pounds.  She has no motor or sensory deficit in the upper or lower extremities.  She has no muscle wasting in her hands.  There is a suggestion of a positive Tinel's sign bilaterally in the wrists.


Dr. Voke diagnosed cervico‑thoraco‑lumbosacral strain and carpal tunnel syndrome per Dr. James evaluation and EMG.  He felt Employee strained her back on February 14, 1989.  He also asserted in pertinent part:

The usual time for healing to take place would be approximately three months, after which at least 90% of these people have returned to work.  Dr. James evaluated her in March 1989 and, at that time, felt she could eventually return to work in her custodial position. she did not sustain a permanent injury.  I do not feel she requires any further treatment.  She is in poor physical condition and as we discussed today, needs to lose weight, which would help her be more physically active and enable her to return to a much more pleasant and active life.

(Voke February 10, 1990 IME report at 2).


In his subsequent deposition, Dr. Voke said the 90 percent figure noted above could "maybe" be lowered to 80 percent.  He added that if an employee isn't healed within three months after an injury, he gets assistance from other professionals in order to finish the healing process. (Voke Dep. at 14‑15).  He also stated that, in giving Employee the benefit of the doubt, he does not see why she would not have been well by July 1989, "and even earlier, for that matter."  Finally, as ordered in Pierce I, Dr. Voke reviewed a job analysis (JA) for Employee's custodial position with Employer.  Dr. Voke approved the job with one exception: he noted that once per year, two custodians lift a table weighing 100 pounds.  He could not "see why she ever has to do that." (Id. at 17).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Did Employee Sustain a Work Injury?

We must first determine whether Employee sustained a work‑related injury.  This requires application of the statutory presumption found in AS 23.30.120.


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection" Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury; and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Employer does not dispute that a preliminary link has been established here.  Therefore, we must next determine whether Employer has produced substantial evidence to overcome the presumption.


Employer argues that Employee is not a credible witness, and it asserts she did not sustain a work‑related injury.  We find there are inconsistencies in the record which, when viewed together in isolation, lead us to conclude that Employer has overcome the presumption with substantial evidence.  This evidence consists of the testimony of Ron Lord and Connie Kane that Employee told them (separately) that she hurt her leg instead of the neck/back injury she reported on the injury form.  We find it odd that Employee would tell these people she hurt her leg when the source of her primary pain was supposedly in her neck and back.


In addition, we find the testimony of Dr. James also supports Employer's contention that Employee is not credible, and that Employee did not‑sustain a work‑related injury.  Specifically, this testimony is supported by Dr. James' findings on physical examination that Employee gave inconsistent efforts, and his testimony that Employee reported that she had not had any previous neck/back problems.


Regarding this latter point, we are not persuaded by Employee's testimony that what she really meant, when she told the doctor she had no prior problems, was she did riot experience pain to the same area.  If this is what she meant, she should have told the doctor.  Further, Dr. James gave her three chances to report prior problems during his two exams of her.  We believe it is reasonable that on at least one of these three inquiries Employee would have reported her prior neck and back problems and then explained the difference in symptoms.


Since we conclude that Employer has overcome the statutory presumption with substantial evidence, the presumption drops out, and Employee must prove all elements of her claim by a preponderance of the evidence in the record.


We now weigh the testimony of the witnesses and analyze Employee's credibility based on the entire record.  Employee's assertion that she sustained a work‑related injury is supported by the testimony of Dave Kerby, Linda Anselm, Margaret Volz and Dr. Ketz.  In fact, even the testimony of Ron Lord and Connie Kane supports a finding that Employee had a work accident.


However, we do not give full weight to Kerby's testimony because he has a clear bias to support Employee since they live together.  Also, Kerby's testimony that he did not have Employee

working at the Little Kobuk conflicts, not only with Jeanette McCulloch's testimony, but also with Employee's own testimony.  We do not mean to suggest at all that Kerby is dishonest; we simply believe that he is biased by virtue of his relationship with Employee.


In addition, we do not give full weight to the testimony and medical reports of Dr. Ketz.  First, regarding Dr. Ketz's opinion on Dr. James and the B‑200 machine, it is clear that Dr. Ketz has an inherent bias against Dr. James and the machine.  He labeled Dr. James "anti‑chiropractic," even though Dr. James initially supported a limited period of chiropractic treatment for Employee.  Moreover, Dr. Ketz also expressed clear disgust with the B‑200 machine even though he did not provide any specific medical support or data for his opinion that the B‑200 was flawed.


Further, Dr. Ketz testified that felt Employee sustained a work‑related injury because the "biomechanics" of her x‑rays changed.  Dr. Ketz never explained what specific changes he noted in these biomechanics.  In addition, Dr. Voke questioned this statement, pointing out that Employee had been diagnosed as having a muscle strain or sprain, and these conditions would not show up on x‑rays.  Moreover, we note that the x‑rays compared by Dr. Ketz were taken 11 years apart.  Assuming biomechanical changes can be ascertained on x‑rays, we believe a variety of factors could conceivably cause the changes over this period of time.


We find no reason to reduce the weight of the testimony of Connie Kane, Ron Lord or Linda Anselm.  We also give full weight to the testimony of Carol Kane, Jeanette McCulloch, Dr. Brudenell, Dr. Voke and Dr. James.  Regarding Employee's complaint against Dr. James, we find no persuasive evidence to disbelieve his testimony he did not know of Employee's grievance against him.


Finally, we address Employee's credibility based on the record before us.  We find we must reduce the weight of her testimony based on conflicting testimony and inconsistencies in the evidence. These include Employee's reporting of injuries to different:  body parts to different people, her statements to Dr. James that she had no prior back or neck problems, and her testimony that she did not work at the Little Kobuk when the testimony of Jeanette McCulloch (the only witness who observed her) indicates Employee was seen performing various duties several times.


In addition, we find Employee less than totally credible because she told Dr. Ketz she had talked to representatives at the school when in reality she only made a quick stop at a bulletin board.  We note Employee stated she only went to the bulletin board once because she could not afford the gas to go to Palmer and check out the board.  However, Carol Kane pointed out that there are bulletin boards at each school, including a board at Houston Junior/Senior High which is not a significant distance from Big Lake.  Furthermore, Employee had the gas to drive to Anchorage at least 30 times between May and October 1989.  The cost to swing by a school and check the bulletin board would therefore have been minuscule.


Still, even after taking reductions in the testimony as indicated above, we believe, by a preponderance of the evidence, that Employee did hurt her upper back and neck while lifting lunch tables on February 14, 1989.  We find that this accident caused a minor aggravation of Employee's prior back/neck problem which had been described to Dr. Ketz just two weeks earlier.  Medical evidence which supports our finding is that of Dr. Ketz, Dr. Voke and Dr. Brudenell.  Therefore, we conclude that Employee has proved all elements of her claim that she sustained a work injury on February 14, 1989.


II. Disability Period

AS 23.30.265(10) defines disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  We find, based on the testimony of Dr. Ketz and Dr. Voke, that Employee was unable to perform any work until the spring of 1989.  We are unpersuaded that Employee has sustained more than a minor injury. we believe, in fact, that Employee has exaggerated somewhat her symptoms from the accident.  For example, although she said she had to move her entire body to move her neck, Dr. Ketz found only a moderately stiff neck on February 15, 1989.


Dr. Voke indicated a person with Employee's medical condition would normally recover within three months, but it may have taken Employee six months if one gives her the benefit of the doubt.  However, we see no reason to give her this benefit, particularly since Dr. Ketz released her to light work in the spring of 1989.  We conclude she is eligible for temporary total disability (TTD) benefits from February 15, 1989 until May 15, 1989 which we construe as the "spring" of 1989 when Dr. Ketz released her for light work.


Alternatively, we conclude that Employee is not eligible for disability benefits after May 15, 1989 because she failed to minimize her disability because she neglected to discuss the possibility of light‑duty work with Carol Kane, as instructed by Dr. Ketz. Phillips Petroleum Company V. Alaska Industrial Board, 17 Alaska 658 (D.  Alaska 1958) simply shunned the school district after the accident.  This avoidance behavior conflicts with Employee's testimony that she enjoyed her job and the people at school.


III. Medical Benefits

Under AS 23.30.095, Employee is eligible for medical benefits from February 15, 1989 through May 15, 1989.  No medical costs are payable after this date except the medical examinations of Dr. Brudenell, Dr. James and Dr. Voke.


Under AS 23.30.095 (c) and 8 AAC 45.082(f), continuing and multiple treatments of a similar nature, such as the chiropractic treatments rendered here, are limited in number except as specified in 8 AAC 45.082(g).  Further, no request to provide excessive treatments has been made.  Accordingly, we find that Employer is liable for chiropractic treatments from February 15, 1989 through May 15, 1989;  however, Dr. Ketz exceeded our frequency standard four times during this period.  Therefore, Employer is not liable for four treatments during this period.


IV. Attorney's Fees and Costs

Under AS 23.30.145 we may award attorney's fees and reasonable costs.  Here, we find Employee retained an attorney who was partially successful in prosecuting her claim for TTD benefits and medical costs.  We further find Employer controverted this entire claim.  Therefore, we direct that legal fees be paid here under AS 23.30.145(a).


Employee's attorney requests a fee exceeding the statutory minimum amount.  An affidavit of fees and costs has been filed.  Employer did not dispute these fees.


Fee awards under AS 23.30.145(a) must be based on the nature, length and complexity of the services performed, transportation charges, and the resulting benefits to Employee.  In this case, the entire claim was disputed by Employer who also disbelieved Employee even got hurt at work.  We believe this credibility issue required more investigative time by the attorney to prove the elements of his claim.  Further, a somewhat nasty dispute developed between the parties' physicians, and Employee filed a grievance against Employer's physician, further complicating matters. moreover, we ordered an IME which added more time to the claim.  Finally, Employee was awarded a relatively small portion of the benefits she requested.  Based on these factors together, we award one‑half of the attorney's fees requested in this matter.  The affidavit attached to the written closing brief indicates Employee's attorney requested $4,145.00.  Therefore, we award $2,072.50.  In addition, we award reasonable costs under AS 23.30.145(b), including $853.30 for the deposition costs of Dr. Ketz.

ORDER

1. Employer shall pay Employee temporary total disability benefits from February 15, 1989 through May 15, 1989.  Employee's claim for further benefits is denied and dismissed.


2. Employer shall pay medical costs in accordance with this decision.


3. Employer shall pay $2,072.50 in attorney's fees, and $853.30 in costs.


Dated at Anchorage, Alaska, this 29th day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ D.F. Smith
Darrell F. Smith, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Cynthia L. Pierce, employee/applicant; v. Matanuska‑Susitna Borough, employer; and industrial indemnity Co. of Alaska, insurer/defendants; Case No. 89024717 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day August, 1990.

Clerk

SNO

