ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

MARIANNE WILLIAMS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8532667



)
AWCB Decision No. 90-0211


v.
)



)
Filed with AWCB Anchorage

COOPER RIVER NATIVE ASSOC.,
)
August 29, 1990



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


The parties’ request for approval of an agreed settlement was heard at Anchorage, Alaska, on August 15, 1990.  Employee was present and represented by attorney Chancy Croft.  Defendants were represented by attorney Trena Heikes.  The record closed at the end of the hearing.  We orally announced our decision that we found the agreed settlement was not in Employee's best interest, and we would not approve the agreement.  Employee requested a written decision and order.

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee injured her head and back in the course and scope of her employment as a bus driver on December 11, 1985, when she slipped and fell on the ice.  Employee did not miss time from work as a result of the injury and continued to be employed until June 1986.  Defendants accepted the injury as compensable and paid Employee's medical expenses totaling $5,770.57.  Since Employee terminated driving a bus for Employer, she has worked at her family business, Grizzly Pizza, as well as on the oil‑spill cleanup in a sedentary position.


The primary dispute in this case is the effect of the injury;  did it temporarily or permanently aggravate Employee's preexisting spondylolisthesis?


We have copies of Employee’s medical records from 1978 to the present.  From 1978 until March 6, 1980, there is no indication of back problems.  There is a diagnosis of low back strain in March 6, 1980.  She continued to see the doctor periodically after that for two years without mention of back problems.  On March 8, 1982, she saw the doctor for pain in her right abdomen and blood in her stool.  A barium enema was performed.  The radiologist "[i]ncidentally noted . . . what appears to be lysis of the pars interarticularis at the L5 level and probably Grade ½ spondylolisthesis of L5 on S1."


Although she continued to see the doctor periodically thereafter for a variety of problems, there is no indication of complaints about her back condition until December 20, 1985.  At that time she reported to the doctor that she had suffered low back pain for about three week.  She treated with Dallas Nelson, D.C., for two years.  He noted her spondylolisthesis.  On February 10, 1986, he noted her pain had decreased but her leg was going numb.


In June 1987 a CT scan of the lumbar spine was performed.  It showed mild disk degeneration with slight bulging of the disk material at L4‑5.  At L5‑S1 anterolisthesis and bilateral pars defects were apparent with severe reactive sclerosis.  By that time her spondylolisthesis had progressed to Grade II.


Employee saw J. Michael James, M.D. , in June 1987.  He reported on June 18, 1987 that he believed her spondylolisthesis pre‑existed her fall and her present problems either represented an exacerbation or a facet syndrome.  Because she lived so far from medical care he believed it was best to handle her therapy as a home exercise program.  He believed surgery was not necessary, and she would not have any permanent impairment as a result of the injury.


Employee continued to see Dr. Nelson for adjustments two to three times a month through 1987 and into early 1988.  In December 1987, Employee was reporting left leg numbness.


On February 27, 1988, Employee saw Edward Voke, M.D., at Defendants, request.  At that time she was still complaining of low back pain with pain radiating into the left leg to the knee.  Dr. Voke recommended periodic chiropractic care, since that was the only type of treatment available near her home, but chiropractic care should stop as soon as possible.  He discussed surgery, noted that Employee had been able to get by with conservative care, and that the exercises Dr. James had, prescribed were most appropriate.  He thought she was medically stable.


Employee continued to see Dr. Nelson periodically.  On March 15, 1988, Defendants wrote to Employee offering to settle her claim.  Defendants copied the letter to Dr. Nelson to advise him that "the statute of limitations has run on your claim."


On April 6, 1988, Dr. Nelson wrote to Ross Brudenell, M.D., about Employee.  Dr. Nelson believed Employee was not a surgical candidate, but she had not regained her pre‑injury status.  He indicated Employee was seeking another opinion.


Dr. Brudenell's April 7, 1988, letter indicates he did not believe she was a surgical candidate at that time, but might need surgery at some time in the future.  He believed she required ongoing treatment.  He recommended some anti‑inflammatories.


In May 1988 Defendants filed a notice of controversion denying all benefits.  The reason given for the controversion was that the statute of limitations had run.


Employee continued to see Dr. Nelson about once a month through 1988 and into 1989.  On November 7, 1989, Employee returned to Dr. Brudenell with complaints of increased back and leg pain.  She had worked at sedentary jobs through the summer and had been able to work despite the increased pain.  He stated, "I believe that she should seriously consider surgical treatment for this problem now and she would like to do so. . . ."  He Prescribed some medication.  Employee returned on November 28, 1989, and told Dr. Brudenell that the medication was only marginally effective.  She was experiencing paresthesia in her legs, usually in the left leg.  He again recommended surgery.


Under the proposed settlement agreement, Defendants would pay Employee $25,000.00 in return for a release of all benefits, including medical benefits. in support of their argument that the settlement was in Employee's best interest, Defendants submitted the affidavits of doctors Voke and James.


Dr. Voke stated in his affidavit that he believed Employee was medically stable at the time he examined her in February 1988, that her injury had caused a lumbar strain, and the strain had resolved.  He believed, based on his February 1988 examination, that her problems in 1989 and 1990 were the result of the continued degeneration of her pre‑existing spondylolisthesis or "some other factor."  He did not believe her 1985 injury continued to be a substantial factor in her current need for medical treatment.


Dr. James stated in his affidavit that he had treated Employee in 1987.  He had last seen her on July 28, 1987.  He thought she was medically stable and that her lumbar strain had resolved at that time.  Based on his comparison of Employee's 1985 and 1987 x‑rays, he believes her 1985 fall did not permanently worsen her condition.  It is his opinion that Employee's present problems are the result of a new injury, an aggravation, or the natural progression of her preexisting condition.  He believes Employee does not need surgery, and if she had surgery it would be “due to some other mechanism taking place since I last examined her in July 1987.”

FINDINGS OF FACT AND CONCLUSIONS OF LAIR

AS 23.30.012 provides:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.

Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, AS 23.30.160, and 23.30.243.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.  (Emphasis added).


Because there is no "applicable schedule in this chapter" for medical care, and because "compensation" and "medical and related benefits" are defined separately under AS 23.30.265, it is questionable whether the legislature intended to give us the authority to approve the release of medical benefits.


However, we have assumed such authority and have adopted 8 AAC 45.160(a), (d), and (e) which provide:


(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.


. . . .


(d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved.  Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.


(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not he approved absent a showing that the waiver is in the employee's best interests.  In addition, lump‑sum settlements of board‑ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump sum settlement is in the employees best interests.

(Emphasis added).


Regarding settlements, Professor Larson recommends:


Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social‑protection character of the compensation system.  If one thinks of a compensation claims as a private, personal, adversary money claim against the particular employer and his insurance carrier, one will go on to conclude, as the Kansas court did, that "workmen are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth."  What this overlooks is that the entire compensation system has been set up and paid for, not by the parties, but by the public.  The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims industry thrown on private charity or public relief.  To this end, the public has enacted into law a scale of benefits that will forestall such destitution.  It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden.  The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.


. . . .


As against this, it is often argued that to permit compromises will enable claimants to get at least something in the many controversial cases where there is serious doubt whether fundamental conditions of liability can be established.  But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compensable claims get full compensation.  If there is doubt about the compensability of the claim, the solution is not to send the claimant away half‑compensated; but to let the Compensation Board  decide  the issue.  This is the Board’s job.

(Emphasis added).  3 A. Larson, Workmen’s Compensation Law Section 82.41 ‑ 82.42, pp. 15‑564 to 15‑567 (1983).


Concerning what should be included in a release, Professor Larson states:

This strictness is well justified, since it is difficult to imagine why it should ever be in the best interests of a claimant to bargain away his right to future medical treatment for a lump sum.  After all, how can unknown future medical costs be subjected to commutation on an actuarial basis?  It is significant that the Council of State Government's draft compensation law does not permit even its strictly controlled application of lump‑summing to be applied to medical benefits.

Id. at Section 82.59, pp. 15‑571 to 15‑572.


While settlements are favored in the tort system, that is not the case in the workers' compensation system.  However, even though settlements are not favored and should be strictly controlled, we approve a large number of settlements.  For example, in fiscal year 1989 we received over 1,000 agreed settlements.  In that fiscal year we approved 1,093 agreed settlements.  On an initial review of the over 1,000 settlements, only 298 were denied.
  Thus the vast majority of these agreed settlements are approved.


One of the problems that has been noted with the workers’ compensation system is the concerted efforts by the parties to settle cases.  Professor Larson states:

[P]ractically everyone associated with the system has an incentive ‑‑ at least a highly visible short‑term incentive‑‑to resort to lump‑summing.  The employer and the carrier are glad to get the case off their books once and for all.  The claimant is dazzled by the vision of perhaps the largest sum of money he has ever seen in one piece.  The claimant's lawyer finds it much more convenient to get his full fee promptly out of a lump sum than protractedly out of small weekly payments.  The claimant's doctor and his other creditors and his wife and family all typically line up on the side of encouraging a lump‑sum settlement.  Who then is to hold the line against turning the entire income protection system into a mere mechanism for handing over case damages as retribution for industrial injury?  It should be the administrator, but even he all too often is relieved to get the case completely removed from his docket.  With all these pressures pushing in the direction of lump‑summing, it is perhaps surprising that the practice has not become even more prevalent than it already has.

The only solution lies in conscientious administration, with unrelenting ‑ insistence that lump‑summing be restricted to those exceptional cases in which it can be demonstrated that the purpose of the Act will be best served by a lump‑sum award. . . .

Id. at Section 82.71, pp. 15‑595 to 15‑596.


Although not directly on point, the court's recent decision in Clark v. Municipality of Anchorage, 777 P.2d 1159, 1161 n.3 (Alaska 1989), suggests that the court would agree with Professor Larson's view.

We note that some courts treat releases of this type differently than they would a simple release of tort liability.  See e.g., Johnson v. Workmen’s Compensation Appeals Bd., 2 Cal. 3d 964, 88 Cal.  Rptr. 202, 207, 471 P.2d 1002, 1007 (1970); Chavez v. Industrial Accident Comm’n, 49 Cal. 2d 701, 321 P.2d 449 (1958).


In Johnson at 1007 the California Supreme Court stated:

Petitioner's argument fails because of the significant difference in legal effect between a release of tort liability and a release of workmen's compensation liability.  A tort release is effective upon execution, but a compromise and release of workmen's compensation liability is invalid until approved by the workmen's compensation appeals board.  (Citation omitted).  California Administrative Code, Title 81 Section 10882, provides that:  "The Appeals Board or referee will inquire into the adequacy of all compromises and release agreements and may. . . . set the matter for hearing to take evidence when necessary to determine whether the agreement should be approved, or disapproved . . . "  This inquiry by the referee should carry out the legislative objective of 'protecting workmen who might agree to unfortunate compromises because of economic pressure or lack of competent advice." (Chavez v. Industrial Acc. Com. . . )  These safeguards against improvident releases place a workmen's compensation release upon a higher plane than a private contractual release;  it is a judgment with the "same force and effect as an award made after a full hearing."


Given this framework, we conclude that we must have clear and convincing evidence at the time we consider a proposed agreed settlement to overcome the presumption that waiver of all benefits, especially future medical care, does not appear to be in the employee's best interest.  Even if we did not consider the presumption or require clear and convincing evidence, we would still find in this case that we do not have evidence "showing
 that the waiver is in the employee's best interest." 8 AAC 45.160(e); Garl v. Frank Coluccio Construction, 4FA‑89‑0274 (Alaska Super.  Ct., 4th Judicial Dist.) (May 26, 1990).  It is not clear what this showing must be, but it would seem reasonable that if the employee is not likely to prevail at a hearing on the merits of the claim, then approval of the settlement would be in the employee's best interest.  Because of the court's ruling in Garl, it appears we must make some findings on Employee's likelihood of prevailing if his claim is heard.


Of course, we must make our decision on the agreed settlement based on the evidence before us, not on the evidence that might be produced if the merits of the claim were heard.  We are forced to make findings of facts and conclusions of law now which, if the case were heard, might have to be modified. obviously, after a hearing on the merits and with the benefit of hindsight, we might reach a difference conclusion about Employee's best interest.


We find Employee had a pre‑existing condition which had not caused her any difficulty before December 1985.  It is undisputed that she was injured in the course and scope of her employment. Thereafter, she has consistently sought medical care for her back condition.  Although‑doctors Voke and James thought her injury had stabilized in late June 1987 or early 1988, the actual events that occurred thereafter demonstrate she continued to have problems and sought medical care.  While there is a dispute about the need for surgery, it is clear she continues to need medical attention.  Based on the available evidence, we find Employee would be more likely than not to prevail on the causal connection issue.  Apparently, Defendants agree with our analysis given the amount of the proposed settlement.  It cannot be said that $25,000 is a nuisance value settlement.


Judging the adequacy and the employee's best interest when an agreed settlement provides for the release of future medical benefits is difficult because of the numerous unknowns associated with future medical care.


This case is especially troubling because Employee suffered an undisputed compensable injury and now her doctor is recommending surgery.  Although Employee testified at the hearing that she planned to try physical therapy if the settlement was approved, it is quite possible that she will eventually have surgery.  Surgery, of course, carries numerous risks and possible complications.  We cannot begin to determine what expenses she might encounter.


In a case where surgery may be necessary, we do not agree with the "half‑a‑loaf" philosophy that is sometimes advanced as justification for approving an agreement such as this.  Because there was no dispute about the compensability of Employee's injury and because we can award further medical benefits under section 95, we do not find the settlement to be in Employee's best interest.  Accordingly, we deny the request for approval.

ORDER

The parties' request for approval of the agreed settlement is denied and dismissed.


DATED at Anchorage, Alaska this 29th day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed

John H. Creed, Member

/s/ RL Whitbeck Sr.
Richard Whitbeck, Member

RJO:rjo

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marianne Williams, employee/applicant, v. Cooper River Native Association, employer, and Alaska National Insurance company, insurer/defendants; Case NO. 8532667; dated and filed in the office of the Alaska Workers, Compensation Board in Anchorage, Alaska, this 29th day of August, 1990.

Clerk

SNO

� Of the 298 denied settlements, some of them may have ultimately been approved after we received additional information or after modification.  Therefore, they would actually be a part of the 1,093 that were approved as we do not keep track of the approvals on the basis of whether the approval followed the first review or a subsequent review of the proposed agreements.


� Although our regulations do not define what a "showing" means, we assume it means a preponderance of the evidence since that is the standard used for most of our decisions.





