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P.O. Box 25512 Juneau, Alaska 99802‑5512
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DECISION AND ORDER


Respondent,
)
AWCB Case No. 9003334



)
AWCB Decision No. 90-0212


v.
)



)
Filed with AWCB Anchorage

ALASKA UNITED DRILLING, INC.
)
August 30, 1990



)


Employer,
)



)


and
)



)
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)
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)


Petitioners.
)



)


We heard this matter in Anchorage, Alaska on August 10, 1990.  Attorney Michael J. Jensen represented the employee.  Attorney Susan L. Daniels represented the employer and its insurer.  The record closed at the end of the hearing.


The employee, a roustabout, injured his back working for the employer on February 26, 1990.  The employee requested an eligibility evaluation for reemployment: benefits under AS 23.30.041(c). An eligibility evaluation performed by vocational rehabilitation specialist Mickey Andrew was forwarded to the Reemployment Benefits Administrator (RBA).  By letter dated June 15, 1990 the RBA notified the parties that: he found the employee eligible for reemployment benefits.  The insurer petitioned us for review of the RBA's decision, under AS 23.30.041(d), and this hearing followed.

ISSUE

Did the RBA abuse his discretion in finding the employee eligible for reemployment benefits?

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part;

Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985) the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.'  (footnote omitted).  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  Misapplication of the law also falls within the common definition of "abuse of discretion." Black's Law Dictionary 25 (4th ed. 1968).


In his notification letter of June 15, 1990, the RBA addressed the provisions of AS 23.30.041(e) and (f) which govern eligibility for reemployment benefits.  He also noted medical evidence, submitted by the insurer, which indicated the employee was permanently physically impaired by pre‑existing conditions (spondylolisthesis and pars defect) not caused by the injury of February 26, 1990.  The insurer argued that for that reason, the employee wasn't eligible for reemployment benefits.  The RBA stated he found no specific provision in our Act limiting eligibility to work‑related permanent impairments.  He concluded the employee was eligible for reemployment benefits.


The insurer noted at hearing that AS 23.30.041(c) bases entitlement to a reemployment benefits eligibility evaluation on the occurrence of "a compensable injury that may permanently preclude . . . return to the . . . occupation at the time of injury . . . It Since the eligibility evaluation itself is predicated on the possible effects of a compensable injury, eligibility for reemployment benefits must also require that the qualifying conditions result from a "compensable injury."  They argued the medical evidence before the RBA disproved any relationship between the compensable injury of February 26, 1990 and the physical impairment which would otherwise support eligibility for reemployment benefits.  The RBA therefore abused his discretion by finding the employee eligible for reemployment benefits under those circumstances.


Under AS 23.30.041(e) and (f) permanent physical incapacities which preclude return to work qualify an injured employee for reemployment benefits.  We agree with previous panels which concluded the qualifying physical incapacities must result from a compensable injury to entitle the injured employee to reemployment benefits.
  We believe that:  conclusion is logically based in a reasonable construction of AS 23.30.041, particularly AS 23.30.041(c).  We agree that since the eligibility evaluation for reemployment benefits is tied to the effects of a "compensable injury," the determination of eligibility for those benefits under AS 23.30.041(e) and (f) must implicitly share the same limitation.


We agree with the Meza panel's conclusion, based on the broad powers conferred on us by AS 23.30.110 compared to the limited powers of the RBA under AS 23.30.041, that we are the appropriate body for determining questions of compensability.  In this instance the question of compensability raised by the insurer is whether the employee's employment on February 26, 1990 "aggravated, accelerated, or combined with" his pre‑existing back condition and, if so, whether the aggravation, acceleration or combination was a "legal cause" of the physical incapacity to return to work without reemployment benefits.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983); Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 598 (Alaska 1979); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209 (Alaska 1966).


We conclude that once the insurer provided evidence supporting its challenge to the compensability of the employee's physical incapacity which prevented return to work, the RBA should have suspended his determination of entitlement to reemployment benefits.  In finding the employee eligible for reemployment benefits, prior to obtaining our determination of whether the employee's physical incapacity was the result of a compensable injury, the RBA acted contrary to the requirements of AS 23.30.041 and AS 23.30.110. We conclude, therefore, that he abused his discretion.  We overturn the RBA's decision on eligibility.  AS 23.30.041(d).  Upon application by either party, proceedings for determining whether the employee's physical incapacity to return to work is compensable shall be scheduled.

ORDER
The RBA's determination of the employee’s eligibility for reemployment benefits is reversed.  Upon application by either party, proceedings for determining the compensability of the employee's physical incapacity to return to work shall be scheduled.


Dated at Anchorage, Alaska, this 30th day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Joanne Rednall
Joanne Rednall, Member

/s/ John H. Creed
John H. Creed, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if riot paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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� See for example, Meza v. Alyeska Seafoods, Inc., AWCB No. 89�0207 (August 14, 1989); Rief v. McKinley Maintenance, AWCB No. 89�0128 (May 23, 1989).





