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On April 4, 1990, we heard this claim for permanent total disability (PTD) benefits, death benefits, compensation rate adjustment, interest, attorney's fees and legal costs.  The applicant was present and represented attorney Chancy Croft.  The employers and their insurers were represented by attorney James E. Hutchins.  The record closed on August 3, 1990, when all documents and briefs were filed.

PROCEDURAL AND FACTUAL BACKGROUND

Joe Peek worked in the plumbing and pipefitting trade from 1940 to 1985 throughout the western United States including Alaska.


In April 1986 after experiencing a cough, fatigue, shortness of breath and chest pain the employee was hospitalized.  He was found to have a left pleural effusion as well as pleural thickening along the right lateral chest wall.  In June 1986, Alan B. Gazzaniga, M.D., explored the left chest and did a pleurectomy.  After his symptoms continued to get worse after surgery, Peek was again hospitalized in April 1987.  X‑rays revealed complete calcification of the left chest.  Peek died on May 4, 1987.  The cause of death was described on the death certificate as being respiration failure due to abdominal ascites resulting from mesothelioma metastisis.  Dr. Gazzaniga explained that "Mesothelioina is a tumor arising from the mesothelial cells lining the pleural cavity and in general is most commonly related to asbestos exposure."  (Dr. Gazzaniga deposition, date May 19, 1989, at 3).


Mary Peek contends that her husbands mesothelioma was caused by his exposure to asbestos at work.  Accordingly, she filed a claim for PTD and death benefits against eighteen employers who had employed him in Alaska.  On January 13, 1989, the Board approved a compromise and release agreement which had been entered into between Mary Peek and ten of the employee's former Alaska employers and eight different insurers.  One of the parties that entered into this agreement was the Litwin Corporation (Litwin) who had employed Peek in 1980.  The Board dismissed four of the remaining six defendants, leaving only Fluor Alaska and SKW/Clinton as defendants.  The employee worked for Fluor Alaska sometime between 1975 and 1977 and for SKW/Clinton between August 1977 and January 13, 1978.


The deposition was taken of Floyd Joe Luster, a pipefitter for thirty years, on February 10, 1988.  Luster testified that, while he never worked with Peek on the Fluor Alaska or SKW/Clinton jobs between 1975 and 1978, he had worked with him in 1980 while employed by the Litwin Corp. (Luster dep. at 23‑29, 85).  He said he started on May 25, 1980 and worked approximately four and one‑half months (Id.).  It was Luster's recollection that the employee worked both on new construction and old tie‑in and expansion of an old unit.  (Id. at 44).  When asked if he could identify the sources of asbestos encountered by workers on the Litwin 1980 job, Luster responded:

A
Yeah.  The only asbestos I know of there was the asbestos on the pipe, and then we use fire blankets.  Then they had, you know, gaskets and that ‑‑ like always.

Q
All right. so when you say there was asbestos on the pipe, are you saying that asbestos was being applied on the new piping that was being put in or are you referring to old piping?

A
Well, there was ‑‑ they were putting there was asbestos on the old piping that we used to have to knock it off to ‑‑ to tie in and replace anything.  And they was putting on, I suppose it was asbestos on the new pipe, that they ‑‑ looked like it to me.  I don't ‑‑ the insulators were putting it on.

Q
What led you to believe that asbestos was being put on the new piping?

A
It looked just like the old, and looked to me like, as I recall, just like many ‑‑ the old stuff that was on there.

Q
What led you to believe that the old stuff was asbestos?

A
Well, everybody said it was. I ‑‑

Q
Who told you that, do you recall?

A
No, I don’t know who told you ‑‑ me about that, but it was general knowledge, everybody knew it.  That's what you insulate pipe with, is asbestos.  It came in ‑‑ in two halves, and as a general rule, insulators would put it on and they'd band it.  It was that ‑‑ I think most of it, that Manville ‑‑ John Manville in the fire blankets also.

Q
So you're saying if Mr. Peek worked as a pipe fitter in 1980 he might have encountered asbestos by putting on new insulation on new piping, which you believe was also asbestos, and also when there were tie‑ins to the old piping he might have encountered the old insulation that was made of asbestos a that time, too.  Is that true?

A
Yes.

Q
Did you ever see him do any of those activities on that job?

A
No, but if he was on the job and somebody was beating it off, and you certainly got a whiff of it.  It was just like snow in the air.

(Id. at 45‑46).


At another point in his deposition, Luster was asked to give a further explanation on what condition existed at the Litwin job in 1980 and he responded:

Q
Where were you working in 1980?

A
For Litwin.

Q
And you were told by Mr. Sherman that if you didn't wear a mask you might be exposed to the asbestos and you could get asbestosis?

A
Yeah.  Lou's told ‑‑ I was job steward on the job and Lou was general foreman, and they was ‑‑ we was beating a lot out at ‑‑ here in the asbestos off the old pipe unit there to tie into ‑‑ the old on the new pipe to the old pipe.  And make some changes there.  And ‑‑ in other words, just like snow, you know, in the air there.  And Lou told me, he said, You ought to tell these guys, Joe, to wear a mask.  I hear that shit is dangerous.  And that's his words.

Q
And the term that ‑‑

A
And the insulator ‑‑ the insulator superintendent, which was a friend of mine, Billie Jeans (ph), I went to Billie and asked him, and he said that's what they say.  So ‑‑

Q
And you're referring again to the asbestos;  is that correct?

A
Yeah.

Q
And you said that during that job you saw it like snowflakes?

A
Yeah.  You know, when they ‑‑ I don't know ‑‑ when they'd hit it with a hammer to beat it off or ‑‑ or if the insulators was working over you, they was always around you, you know; it was just like you see it in the air.

Q
Now, it's getting late in the day, but forgive me:  Was Joe Peek on that job with you?

A
Yes, he was.

Q
Did you tell Joe about the danger?

A
One time at our safety meeting I told everybody then what ‑‑ I told everybody what Billie Jeans ‑‑ I didn't tell them what Lou Sherman said, but about ‑‑ I told them what Billie Jeans said.  He was the insulator superintendent, and he said that he had heard it was . . . .

(Id. at 87‑89).


In response to a number of questions posed by the applicants attorney, Irwin L. Stoloff, M.D., issued a report on August 24, 1989.  Dr. Stoloff has been associated with the Jefferson Medical College in Philadelphia, Pennsylvania since 1961, and has been an associate professor of medicine specializing in oncology since the mid‑1970's.  For the purpose of making his report, Dr. Stoloff was asked to assume:

that Joseph Peek worked for SKW Clinton between August of 1977 and January of 1978.  He worked as a pipefitter and was exposed to some asbestos during the course of his work.  The SKW Clinton job involved refurbishing or remodeling of a portion of a facility and during that work particles of asbestos became airborne.


After a review hospital records and Dr. Gazzaniga's deposition, the doctor concluded in his report:

The above evidence indicates that although Mr. Peek's work exposure at SWK (sic) Clinton, eight years before the first appearance of the tumor was not an initiating factor in his mesothelioma, this work exposure was a precipitating factor because it contributed to his asbestos lung burden which increased his risk for developing this type of malignant tumor.

It is therefore my opinion within a reasonable degree of medical certainty that Mr. Peek's SKW Clinton asbestos exposure was a significant precipitating factor in the development of his mesothelioma.  Thank you for the opportunity of reviewing this tragic case.


When Dr. Stoloff was deposed on November 21, 1989, he was questioned about the opinions he expressed in his report of August 24, 1989.  He again stated that he believed that Peek's work with Fluor Alaska and SKW/Clinton between 1975 and 1978 was a substantial factor in the development of his mesothelioma. (Dr.  Stoloff dep. at 11‑12, 28).


When questioned by the employers' attorney about the bases for his opinion that working with the employers was a substantial factor in bring about the Peek's death, Dr. Stoloff testified:

Q
And I notice that in your report, Exhibit 2, and in this report, there's no discussion of the employer Fluor Alaska.

A
There is no mention of that name, no, except that I just knew that he had worked for 40 years, and I didn't have any knowledge of the particulars of that 40 year experience.

Q
You have not come to a conclusion, I take it from your testimony today, regarding the substantiality of the employment with Fluor Alaska as a factor in the onset of Mr. Peek's mesothelioma, have you?

A
The only thing I can say about that is that if Fluor Alaska has provided an exposure from a previous 30 or 40 years, that that was a substantial contributing factor to his mesothelioma as well.  I didn't have the details of which companies were producing what products that he worked with, only that he had a sum total of 40 years of experience of working with asbestos.

Q
Okay.  You have no personal knowledge of the extent of exposure or indeed, if any exposure existed, that is exposure of asbestos at Fluor Alaska, do you?

A
I don't have any precise knowledge of Fluor Alaska products that he worked with.

Q
Do you have any personal knowledge that Mr. Peek was, in fact, exposed to asbestos when he worked at SKW or worked for SKW/Clinton?

A
My understanding is that he did work with asbestos products at SKW/Clinton.

Q
And upon what is your understanding based?

A
That, well, what was written to me by Mr. Croft.

Q
But you have no personal knowledge of that Information, do you?

A
No.  In only know what he told me about it.

(Id. at 31‑32).


The doctor explained while the disease or medical process cannot be pinned down to any particular year, the medical literature suggests that latency period between the initial asbestos exposure to the diagnosis of mesothelioma is 10 to 50 years (Id. at 33‑34).  With regard to exposure to asbestos after the initial exposure in the late forties, Dr. Stoloff stated:

Q
And similarly, the more intense each subsequent exposure, the more it would add to the risk?

A
Yeah.  I think that whatever adds to the total fiber burden and in the patient's pleura is cumulative, and adds to the risk.

Q
And whatever adds to the risk would be a substantial factor, by your definition?

A
That's my definition.

Q
Substantial causal factor?

A
Yes.

Q
So that if you were told that Mr. Peek worked for SKW/Clinton in one plant during the time period in question, from the months of July through January, I think the end of July through the middle of the next January in 1977, '78, and that he also worked in a similar plant through the months of July and January, or July and December in 1980, would you consider ‑‑ and was indeed exposed to asbestos during the 1980 employment, would you consider the 1980 employment a substantial factor in leading to ‑‑

A
I would, yes.  Now, I would have to qualify that by saying that I think it's unlikely the closer one gets to the appearance of his mesothelioma, that any one exposure could have initiated and promoted the mesothelioma.  Because asbestos can do both.  But I would say that with the past history of 30 or 40 years of cumulative asbestos exposure, that these exposures in ‘78 and ‘80 added to the fiber burden, and by doing so, increased the risk of mesothelioma.

Q
And if you were told that one of Mr. Peek's co‑workers testified that at times during the employment in 1980, the asbestos in the air from the insulation was like snow, or like clouds of snow, would you consider that substantial additive factor to the fiber burden?

A
Yes, I would.

(Id. at 35‑37).

Q
Doctor, you have told us, and I want to follow up on it just a bit more, that up to a certain period, and you're not sure when this certain period would be prior to the manifestation of symptoms or diagnosis, additive exposure increases the risk?

A
Yes.
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Q
And therefore, would be a substantial factor in the onset of the mesothelioma?

A
That's correct.

Q
And you've told us that the employment in 1980 that I described would likely be a substantial factor?

A
Yes, I think that's a contributing factor.


Don Sasser, a plumber and pipefitter for many years, testified at the hearing that he worked with Peek on the SKW/Clinton job between August 1977 and January 1978.  He stated that during this long period, he and Peek were subject to heavy exposure of asbestos.  He mentioned that it was like "snow" in the air.  Ray Basham, a pipefitter and welder who had worked on the SKW/Clinton job in question also testified at the hearing that Peek was exposed to asbestos constantly in the air.  He said the exposure to asbestos on that job was heavy compared to other jobs.  Also testifying at the hearing was Don Burns, a steamfitter who worked with the employee on the SKW/Clinton project.  He stated, in essence, that the degree of asbestos exposure on that job was heavy for a very long period of time.


Next to testify at the hearing was Mark Catlin, an industrial hygienlist.  He stated that from the testimony he heard from Sasser, Basham and Burnes, it was his opinion that Peek had been exposed to extremely high levels of asbestos in 1977.


The final testimony given at the hearing was that of Dr. Miller, a specialist in occupational and environmental medicine.  He stated that after reviewing the employee's medical records, and the depositions of Drs. Gazzaniga and Stoloff, he believed that Peek's exposure to asbestos at the SKW/Clinton project was a substantial factor in aggravating his mesothelioma and subsequent death.  He testified that the testimony of Sasser, Basham and Burnes supported his opinion.  Dr. Miller also stated that while asbestos exposure after the 1977 job with SKW/Clinton could have been a substantial factor in leading to the employee's death from mesothelioma, it was less likely because the time between diagnosis and death was less than could be expected.  In conclusion, he testified that before he could know the effect of exposure to asbestos subsequent to 1977, he would have to know the nature and extent of those exposures.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The defendants contend that under the last injurious exposure rule the responsibility for Peek's workers' compensation benefits rests with Litwin Corp.  Since the evidence shows that it was the last employer to subject employee to asbestos which, in turn, was a substantial factor in contributing to his mesothelioma and eventual death.  The applicant, on the other hand, argues that Fluor Alaska and SKW/Clinton are responsible for Peek's worker's compensation benefits because the last injurious exposure cannot, in essence, be used to defeat claim for benefits.  For the reasons expressed below, we agree with the position taken by the defendants and accordingly, deny and dismiss the applicant's claim against them.


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability and imposes full liability on the employer at the time of the most recent injury which bears a causal relationship to the disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868 n.1 (Alaska 1985).  This remains the law in Alaska in claims alleging multiple injurious exposures among multiple employers and insurers.  Hagel v. King Steel, Inc., 785 P.2d 1207, 1209 (Alaska 1990).  This rule, combined with the presumption of compensability set forth in AS 23.30.120(a)(1), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Company v. Bonner, 680 P.2d 100 (Alaska 1984)(Rabinowitz J. concurring).  The Board must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule:  (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre‑existing condition; and, if so (2)  Whether the aggravation, acceleration or combining with is a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm." United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983)(quoting Ketchikan Gateway Borough, 604 P.2d at 597‑598).


In applying the two part test set forth in Smith to the facts in this case, we find that the last employer to expose Peek to the risk of contracting mesothelioma was Litwin and not Fluor Alaska or SKW/Clinton.  First, the evidence shows that Litwin's employment between July and December 1980 aggravated, accelerated or combined, with his pre‑existing diseased condition.  Luster testified that he worked with the employee on the 1980 Litwin job and that there was heavy exposure to asbestos on that job.  He went as far as to say that the asbestos was like "snow in the air" during the five‑month period that the job was in progress.  Based on this testimony, Drs.  Stoloff and Miller expressed their opinions that that exposure was sufficient to add to the employee's condition. Secondly, Drs.  Stoloff and Miller also testified that the 1980 Litwin exposure to asbestos was a substantial factor in bringing about the employee's death.  While we realize that both doctors believed that the employee's exposure to asbestos in 1977, while working for SKW/Clinton, was probably more likely to be a substantial factor in causing, the ultimate harm, it is essential to note that the last employer's exposure need only be "a" substantial factor and not "the" substantial factor.  In Ketchikan Gateway Borough, 604 P.2d at 598, the court explained this important distinction:

The borough, however, appears to he arguing that employment with a second employer should not only be a legal cause but the major cause of liability before liability for compensation attaches.  We reject this argument because we believe that requiring a worker to show the degree of disability which can be attributed to employment would create the same sort of abstruse calculation we sought to avoid by adopting the last injurious exposure rule.  We therefore conclude that Saling need only have shown that employment with the borough was a legal cause of his disability, and we find that the medical testimony before the board established that it was.


Having determined that the 1980 exposure both aggravated, accelerated or combined with Peek's pre‑existing condition and was a legal cause of the ultimate harm, it is apparent that under the last injurious exposure rule Litwin, and not Fluor Alaska or SKW/Clinton, might be responsible for any workers' compensation benefits due the applicant.  Accordingly, the defendants are relieved from responsibility to the applicant and the claim against them is denied.


This does not mean, as the applicant strongly argues, that because Litwin is not within our jurisdiction, we can now determine that Fluor Alaska and SKW/Clinton are responsible for workers' compensation benefits.  The case cited on this point, Todd Shipyards v. Black, 717 F.2d 1280, (9th Cir., 1983), is distinguishable from this case.  In Todd, the decision makers refused to apply the last injurious exposure rule because the last employer was outside the jurisdiction of the decision makers and of the compensation act being applied.  Had the rule been applied in Todd, the employee would have been denied any remedy for an otherwise valid claim.  In this case, Litwin was a party and was within our jurisdiction.  The applicant had a claim and a remedy against Litwin until she voluntarily settled the claim against Litwin for a certain monetary amount.


If the applicant's argument were to prevail and we allowed a claimant to settle with the responsible last employers within our jurisdiction and then proceed against others, we would, in essence, be permitting apportionment in direct contravention of the mandate set forth in Saling, 604 P.2d at 595.


Based on this discussion, we conclude that under the last injurious exposure rule, the applicant's claims against Fluor Alaska and SKW/Clinton must be denied.


In light of this decision, all other issues are moot and we need not address them.

ORDER

The applicant's claims against Fluor Alaska  and SKW/Clinton are denied and dismissed.


Dated at Anchorage, Alaska, this 31st day of August, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

DISSENT
Dissent of Board member Harriet Lawlor to issued separately.

/s/ HM Lawlor Harriet Lawlor, Member

REM/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joe A. Peek, deceased employee; and Mary K. Peek, widow/applicant; v. Fluor Alaska, employer; and Alaska Pacific Assurance, insurer; and SKW/Clinton, employer; and Alaska Pacific Assurance, insurer/defendants; Case No. 8101957 and 8101958; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of August, 1990.

Jamie Whitt, Clerk
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I respectfully dissent from the majority in several respects.  First and foremost, I believe the testimony of Drs. Stoloff and Miller clearly establishes that the last exposure to asbestos that most likely brought about the Employee's death was at least seven years before his death while he was employed by the defendants.  They testified that any exposure after that time was less likely to be a contributing cause of the disability.  The defendants submitted no evidence indicating that the incubation period could have been less than seven years.  Therefore, it would only be reasonable to hold the defendants responsible in this case.


Second, I believe that an employee should be able to settle his or her claim with the last employer when it is felt that the evidence shows that a preceding employee's exposure to asbestos was most likely a substantial factor in bringing about the disability and death.


Dated at Anchorage, Alaska, this 21st day of September, 1990.

/s/ HM Lawlor
Harriet M. Lawlor, Board Member
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