ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

DAVID L. BELL,
)



)


Employee,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case No. 8718520



)
AWCB Decision No. 90-0224


v.
)



)
Filed with AWCB Fairbanks

STATE OF ALASKA,
)
September 1990

(self‑insured)

)



)


Employer,
)


Respondent.
)



)


This petition for modification of our August 10, 1988 decision and order (AWCB No. 880209), filed February 3, 1989, was heard at Fairbanks, Alaska an August 14, 1990 after completion of discovery by the parties.  The employee was represented by attorney Chancy Croft;  attorney Frank Koziol represented the respondent.  The record closed at the end of the hearing.


In our August 10, 1988 decision and order (D&O) we described the alleged injuries the employee experienced at work as follows:

. . . The employee suffers from neck and shoulder pain which he stated developed from his work as a welder.  He first began having constant neck pain in early 1986.  He had had a previous accident on May 30, 1984 when a piece of steel flew out of a hydraulic press and hit him in the head.  As a result, he had headaches and some neck pain which lasted for a couple weeks.  He had no neck pain again until approximately February, 1986.  There was no traumatic event causing the 1986 neck pain, but it has continued to the present.


The employee stopped working altogether in September, 1987 due to his neck condition.  He claimed it was aggravated when he was installing a transmission under a piece of heavy equipment and put his neck in an awkward position.  He states that when he does not perform any physical activity or put any pressure on his neck, his neck gets better.  Nevertheless, even with nonactivity, he continues to have headaches and pain in the base of his neck.  His supervisor, Bruce Pitcher, testified that he had been a hard‑working, dependable and responsible employee.


Orthopedist Kurt Merkel, M.D., was the employee's principal expert witness at the earlier hearing;  Dr. Merkel diagnosed the employee as suffering from an accelerated degeneration of the soft tissues in his neck.


The employer introduced the testimony of two other experts, orthopedic surgeon Donald Austin, M.D., and Adel A. El‑Magrabi, M.D., a physical rehabilitation medicine specialist.  These doctors essentially found no objective basis to explain employee's extensive complaints due to any physical pathology.  Rather, these physicians suggested that the extensive symptoms could only be explained by psychological factors.


Based on the testimony of Drs. Austin and El‑Magrabi, we found the employee's condition previously was caused primarily by psychological conditions unrelated to the employee's work.  We concluded he did not prove his claim by a preponderance of the evidence.


Thereafter, on February 13, 1989, the employee underwent a three‑level cervical fusion by George Brown, M.D., to correct osteophytosis; the formation of osteophytes, which are bony outgrowths in the spine.  The employee's symptoms greatly improved and, after recovery, he returned to work.  Upon a petition for modification of‑our August 10, 1988 D&O, we agreed to review the issue of "whether the employee's spinal stenosis and osteophytosis, and resulting surgery, were substantially caused by his work."  (AWCB Nos. 890228, 900125).


At the instant hearing, Drs. Austin and El‑Magrabi continued to insist that there are no objective findings to support the employee's subjective complaints or to justify the three‑level fusion.  The employee's current treating physicians, Dr. Brown, Cary Keller, M.D., Scott Emery, M.D., and James Fuzzard, M.D., uniformly disagreed with Drs. Austin and El‑Magrabi.  Moreover, Drs. Brown and Emery specifically concluded the employee's injuries at work, combined with the occupational use of a welding helmet, substantially caused the osteophyte formations and the resulting disability.


Dr. Brown performed the surgery and observed first hand the employee's stenosis and osteophytes formation.  He testified the employees' condition could not he explained simply by the employee's aging process.  He said the employee's condition was consistent with one who had experienced significant trauma and/or who had worn a welding helmet adding weight to his head and neck.  He said these factors could result in the observed osteophyte formation.  Additionally, Dr. Brown noted that increased wear and tear causes existing osteophytes to increase in size.  Conversely, he said the surgery was successful because the cervical fusion stabilized the spine and caused the osteophytes to get smaller, according to "Wolf's Law."

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As we have previously stated, AS 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground  of change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110.  In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme Court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1987).  Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256, (1971) the court stated:  "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence. or merely further reflection on the evidence initially submitted."


The Court went on to say:

The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt."  3 Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).

Although the Board "may" review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a).  Such a requirement would rob the Board of the discretion so emphatically upheld in O’Keeffe v. Aerojet‑General Shipyards, Inc., supra.

Id. at 169.


We have reviewed the entire record in this case, including the "new" evidence submitted regarding events which have occurred since the date of our August 1988 D&O.  Based on the testimony of the employee's treating physicians we find our 1988 D&O should be modified so as to find, as related to his cervical condition, the employee's claim is compensable.  We find Dr. Brown's and Dr. Emery's testimony links the disability to the work and may raise the presumption of compensability at AS 2 3.30.120(a)(1).  We also find Dr. Austin and Dr. El‑Magrabi's testimony, viewed in isolation, overcomes the presumption.  Finally, relying on the testimony of, Drs. Emery and Brown, we find the employee's injuries at work, combined with his occupational use of a welding helmet, substantially caused his osteophyte formations and resulting disability.  We conclude the employee has proven by a preponderance of the evidence that his disability is work‑related.


Therefore, we exercise our discretion and modify our 1988 D&O to reflect that the employee's neck condition is compensable.  Accordingly, we conclude he is entitled to receive appropriate workers' compensation benefits.  If the parties are unable to privately agree on the specific benefits owed the employee, they may submit any unresolved disputes for our review.  We reserve jurisdiction over these issues.

ORDER

We hereby modify our August 10, 1988 D&O to reflect our conclusion that the employee's neck condition is compensable under the Workers' Compensation Act.  We reserve jurisdiction to resolve any disputes which may arise regarding the specific benefits owed the employee.


DATED at Fairbanks, Alaska, this 12th day of September, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Bell, employee/petitioners; v. State of Alaska, employer/(self‑insured) respondent; a Case No. 8718520;  dated and filed in the office of the Alaska Workers Compensation Board at Fairbanks, Alaska this 12th day of September, 1990.
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