ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

LEWIS ARMEY,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 8315657



)
AWCB Decision No. 90-0226


v.
)



)
Filed with AWCB Juneau

TUXEKAN LOGGING COMPANY,
)
September 13, 1990



)


Employer,
)



)


and
)



)

ALASKA TIMBER INSURANCE
)

EXCHANGE,

)



)


Insurer,
)


Petitioners.
)



)


We met in Juneau, Alaska on 16 August 1990 to consider a petition to modify our previous Decision and Order (D&O) and terminate benefits, and to withhold compensation until an overpayment is recovered.  Employee did not attend this hearing or testify.  Attorney William M. Erwin represents Employee.  Attorney Paul M. Hoffman represents Petitioners.  We closed the record on 16 August 1990 at the conclusion of the hearing.


This is the third time we have heard issues related to this claim.  In Armey v. Tuxekan Logging, AWCB D&O No. 89‑0101 (1 May 1989), (Armey I), we found Employee is not a credible witness and had exaggerated the severity of his physical symptoms in order to enhance the appearance of disability.  Employee does not dispute any of our findings.  We also found, after application of the presumption of compensability, that one of Employee's medical conditions, a herniated C5‑6 disk,
 was caused by his logging injury or injuries at work in 1983.  We denied Employee's claim for permanent total disability compensation but found him entitled to temporary total disability (TTD) compensation and stated:

We find Employee is in need of surgery for his herniated cervical disk.  We rely on the recommendation of his treating physician, Dr. Carnine.  AS 23.30.180 provides for the payment of permanent total disability compensation when a total disability is adjudged to [be] permanent.  We find Employee is not permanently totally disabled, because we do not believe Employee's total disability is permanent.  Surgical correction of Employee's neck problem should enable him to return to some form of gainful employment.

Although Phillips,
 which involved an employee who refused to undergo recommended surgery for a herniated lumbar disk, is somewhat factually distinguishable, the principle expressed is applicable.  An injured Employee has a duty to minimize his disability by doing everything he or she can to return to the labor force.  Although there is evidence Employee has exaggerated his disability, rather than attempting to minimize it, we find that Employee's herniated cervical disk constitutes some evidence that Employee's actions, such as his failure to participate in the PM&R program offered by Dr. Kumar, may have been justified.  In view of the severity of Employee's leg and hip injuries, the undisputed facts that Employee is in pain and is depressed, and the existence of the herniated cervical disk, we find insufficient clear evidence to conclude that Employee has voluntarily withdrawn from the labor force.  We decline to uphold Defendants controversion.

Although we recognize that it is very difficult to contemplate returning to work while experiencing pain, and that Employee's family situation and environment is very conducive to the disabled lifestyle he has adopted, we remind Employee of his ongoing duty to minimize his disability, and to act quickly to do so.  We direct Employee to consult with his treating physician upon receipt of this decision, and to notify Defendants whether or not he wishes to proceed with the recommended surgery immediately thereafter.  If Employee elects to undergo the surgery, there will be a period of recuperation thereafter during which he will be entitled to TTD compensation.  After surgery, he will be expected to cooperate fully with health care and any other service providers retained to assist Employee in his return to gainful employment.  Dr. Steger has set out recommendations for Employee's rehabilitation. (See pages 12‑13 of this decision.)  The parties should follow those recommendations.

If Employee elects to forego the surgery, we expect him to fully cooperate with the conduct of another PCE, and to seek employment within his physical limitations.

(Id. at 24‑25, Emphasis added.)


Kenneth S. Carnine, M.D., a board certified orthopedic surgeon, has been Employee's treating physician since June 1985 when Employee was first seen on referral. Dr. Carnine testified that on 29 November 1989 he scheduled Employee's cervical surgery for 3 January 1990.  (Carnine, 31 July 1990 dep., p. 18.)


Employee has been examined by Medical Consultants Northwest (MCN), at Insurer's request, on two occasions.  The first report, dated 25 April 1988, conducted by Melvin Levin, M.D., an orthopedist, Jacqueline Weiss, M.D., a neurologist, and Gerald Seligman, M.D., an orthopedist, was available at the time of Employee's first hearing.  The MCN panel diagnosis included “[c]hronic cervical strain related to multiple injuries, as described above, which were aggravated by the injury in question."


A repeat MRI scan
 was performed in January 1989 which revealed severe central and left‑ sided posterior herniation of the CS‑6 disk.  The herniated disk material "significantly" compromises the left side of the anterior aspect of the dural sac and spinal cord at the CS‑6 level.  (R.D. Belkin, M.D., report 5 January 1989.)


Employee was examined again by Dr. Weiss and Dr. Levin of MCN on 18 December 1989, at the request of Insurer’s attorney, Mr. Hoffman.  The examination, which was limited to Employee's neck, took place after Employee's surgery was scheduled but before it was performed.  Although the panel was aware of Employee's herniated disk at the time of this examination, they again diagnosed “[c]hronic cervical strain related to multiple industrial injuries aggravated by the industrial injury of August of 1983.”  (18 December 1989 MCN report, p. 8.)  The panel noted no significant objective findings on the orthopedic or neurological examinations.  They also reported Employee had callouses on both hands indicating fairly vigorous activity, marked pain behavior, and that the limitation of motion found on examination were not consistent with a videotape of Employee's activities.


In regard to the cause of Employee's herniated disk, the panel concluded.  "[T]he herniated disk observed in the 1989 MRI is a finding that is not causally related to his 1983 injury.  We do not feel that the injury of 1983 predisposed him to developing a herniated disk six years after the injury." (Id.)


The panel could recommend no further treatment, and stated:  "The patient does have a large enough disk noted by MRI study, which would lead one to consider a surgical procedure, but this has to be weighed against the lack of physical findings and the patient's marked pain behavior."  (Id.)  The panel felt it could not rate Employee's neck condition under the AMA Guides because of the perceived inaccurate range of neck motion Employee portrayed.  (Id. at 9.)


On the day before Employee was to have surgery, Mr. Hoffman called Dr. Carnine's office about the surgery.  Dr Carnine canceled the surgery. in a letter explaining the facts surrounding the cancellation, Dr. Carnine wrote:

On ½/90 this office received a phone call direct from the self insurer's attorney stating (as much as can be remembered at this writing):  That the independent medical examination dated 12/18/89 was not favorable to surgery (review of same, indicated this was accurate)  The attorney did not specifically say to not cancel the surgery but indicated he was letting us know that the surgery might be rejected and not be paid for by the self insurer.  Therefore, on the basis of the attorney's call the surgery was canceled.


On 19 May 1990, after working on his roof, Employee was admitted to a hospital near his home for chest pains.  Slightly elevated cardiac enzymes after admission led to a diagnosis of possible small myocardial infarction.  Employee was discharged on 23 May 1990.  The discharge summary indicates Employee's chest pain may have been caused by stomach problems due to his pain medications.


Dr. Carnine warp deposed in July 1990.  He testified that the surgery on Employee's neck has not been performed for two reasons;  "The most current reason is that he has had a heart attack and the previous reason prior to that point was we had not to my knowledge obtained approval for the surgery.  The patient did not have financial coverage to pay for surgery otherwise."  (Carnine, 31 July 1990 dep., p. 9.)  The surgery has not been re‑scheduled.  Dr. Carnine would not schedule elective surgery within a year of a mild myocardial infarction, and now has doubts that surgery is advisable for Employee at all.  (Id. at 11‑12.) Dr. Carnine thinks Employee is very seriously disabled and does not believe Employee can be gainfully employed. (Id. at 13.)


Concerning the relationship of Employee’s injury in August 1983 and his herniated disk, Dr. Carnine testified the early traumas to Employee's neck could have caused the beginning of a rupture, (Id. at 8), and that it is not unusual for a herniated disk to show up three and one‑half or four years after an accident, and be related to the accident, (Id. at 27).


In her Deposition, Dr. Weiss testified in detail about Employee's December 1989 examination by MCN.  She pointed out several examples where Employee exhibited pain response to something that could not possibly cause neck pain.  (Weiss dep. pp. 9‑10.)  In addition, the neurologic examination showed no consistent sensory loss, no weakness, and no loss of reflexes.  The range of motion demonstrated in Employee's neck was more limited than anyone Dr. Weiss had ever seen, even in persons with two or three level fusions in the neck.  (Id. at 11‑13.)


Dr. Weiss also testified many people have herniated disks with no symptoms, that Employee's herniation does not mean he has any pain or limitation of motion, and that surgery should not be performed unless there are neurologic deficits.  (Id. at 16‑17.)

FINDINGS OP FACT AND CONCLUSIONS OF LAW
Work Related Cervical Disk

As 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of As 23. 30.175, a change in residence, or because of a mistake " its determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110.  In accordance with As 23.39.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or awards compensation.


We have reviewed the medical evidence which has been submitted since the last hearing, and certain medical evidence pertinent to Employee's neck condition which was available at the time we decided Armey I.


When we decided Armey I in March 1989, we were aware that Employee had sustained a herniated cervical disk.  In April 1988 when the MCN panel examined Employee, the January 1989 MRI scan which finally proved the existence of the herniation had not yet been performed.  After we determined Employee's herniated disk was work related, hut before surgery was performed, Defendants sought additional information from the MCN panel about the herniated disk.  The 18 December 1989 report from MCN and Dr. Weiss' deposition Constitute new medical evidence that Employee's herniated cervical disk is not work related.  We are not persuaded, however that Employee's herniated disk is not work related, or even that we should consider changing our opinion based upon such evidence.


Our supreme court has cautioned us that allegations of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt.  Interior Paint Co. v. Rodgers, 522 P.2d 164 (Alaska 1974).  We find that Petitioners' allegation of mistake is an attempt to retry the case in hopes of persuading us Employee's herniated cervical disk is not work related.  We decline to modify our finding as requested.  Petitioners should have obtained the second MCN panel examination before we decided Armey I.


Even if we were to use the new evidence as Petitioners request, we would find that it only rebuts the presumption of compensability.  We would still have found Employee's herniated cervical disk is work related by a preponderance of the evidence, relying on the evidence which was available to raise the presumption of compensability.  We would have accorded less weight to the 18 December 1989 MCN panel report than to Dr. Carnine, who is Employee's treating physician.  We would have found that the MCN panel's statement;  "We do not feel that the injury of 1983 predisposed him to developing a herniated disk six years after the injury."
 rings of advocacy.  We find no evidence that Employee developed the herniated disk six years after his August 1983 injury.  The MRI scans indicate Employee did not have a herniated cervical disk on 6 February 1986, two and one‑half years after his injury.  The evidence indicates that Employee's cervical disk herniated between February 1986 and January 1989.

Request for Surgery

In March 1989 Employee appeared before us at hearing and requested surgery for his herniated cervical disk.  (Armey I, p. 17.)  We determined Employee was entitled to surgery as requested and directed Employee to consult with Dr. Carnine upon receipt of our decision and to notify Insurer and Employer if he wanted the surgery immediately thereafter.  (Id. at 25.)  Although we issued Armey I on 1 May 1989, Employee did not schedule the 3 January 1990 surgery until 29 November 1989, a delay of about seven months.  Employee has neither offered any explanation for this delay, nor submitted any medical or psychological testimony or evidence which explains or justifies his delay.  We find Employee failed to comply with our order to immediately notify Defendants of his election to have, or to forego surgery.  Because Employee may have had a heart attack, and in view of the MCN panel report, Dr. Carnine no longer considers the surgery a good option.  It appears the issue of surgery is now moot.


We determined Employee is not permanently totally disabled.  (Id. at 24.)  We told Employee he was expected to return to work within his physical limitations if he elected to forego surgery.  (Id. at 25.)  Employee has maintained the callouses on his hands, indicating a rather high level of activity.  Employee was working on his roof preceding the onset of his chest pains.  We have little direct information about the level of activity Employee is able to sustain because he has not had a recent physical capacities evaluation and did not testify about what he has been doing since March 1989.  Based upon the information available, we find Employee has retained the ability to perform some work; his disability is partial, not total.  Therefore, we find Employee is not entitled to additional TTD compensation.


We find Employee is entitled to unscheduled permanent partial disability compensation payable under AS 23.30.190(a)(20)
.  Employee failed to comply with our order to return to work or proceed with surgery immediately.  His failure to comply has resulted in delay and the receipt of ongoing TTD compensation.  We find Employee should have elected surgery or returned to work by 1 June 1989, one month after we issued Armey I.  We find Employee became entitled to unscheduled permanent partial disability compensation on 1 June 1989.  We will order petitioners to pay unscheduled permanent partial disability compensation from 1 June 1989 with credit for TTD compensation paid.  The maximum amount of unscheduled permanent partial disability compensation payable is $60,000.  AS 23.30.190(b).  We have insufficient information to establish Employee's earning capacity.  We will establish an earning capacity upon either parties request to do so.

Social Security Offset

In Armey I, we determined Insurer was entitled to a social security offset under AS 23.30.225(b) of $45.03 per week
 for the period 1 June 1984 through 28 February 1986, when the Social Security Administration terminated Employee's disability benefit.  At hearing, Employee informed us, through his attorney, that Employee had been awarded social security disability compensation retroactive to his date of injury.


Employee has already received, or will soon receive, a lump sum payment of social security benefits.  Employee acknowledges, through his attorney, that insurer remains entitled to a social security offset under AS 23.30.225(b).  At hearing, Mr. Erwin informed us he was unsure if Employee would reimburse insurer for the overpayment Employee has received from the lump sum social security payment, and argued that the offset should be taken at the rate of 20 percent per installment in accord with AS 23.30.155(j).
  In Armey v. Tuxekan Logging, AWCB No. 89‑0247 (14 September 1989) (Armey II), we ordered insurer to withhold 100% of Employee's disability compensation until an overpayment had been recovered.  We neither wish to cause Employee any undue financial hardship, nor to deprive insurer of any offset to which it is entitled.  Employee has offered no evidence that offsetting his disability compensation at the rate of 100 percent until the overpayment is recovered will create a financial hardship, and we note that Employee has or will soon receive a lump sum social security disability benefit reimbursement.  Accordingly, we will authorize Insurer to withhold payment of disability compensation until the overpayment is recovered.


We have insufficient information to calculate the amount of the overpayment resulting from the retroactive social security offset.  Defendants shall calculate the amount of the overpayment and submit it to Employee for review.  We retain jurisdiction to settle any dispute about the social security offset or the 100 percent withholding we have authorized.  In the event we are called upon to resolve the offset/overpayment issues, the parties should submit a stipulation of facts.

ORDER

1. The petition to terminate benefits is denied and dismissed.


2. Petitioners shall reclassify Employee's disability compensation from temporary total to unscheduled permanent partial disability compensation from 1 June 1989.


3. Petitioners shall withhold Employee's disability compensation until the social security offset under AS 23.30.225(b) is recovered.  We retain jurisdiction to resolve disputes related to this issue in accord with our decision.


DATED at Juneau, Alaska this 13th day of September, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ John Creed
John Creed, Member

/s/ Thomas Chandler
Thomas W. Chandler, Member

LNL:snm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lewis Armey, Employee/Respondent; v. Tuxekan Logging Company, Employer; and Alaska Timber Insurance Exchange, Insurer/Petitioners; Case No. 8315657; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 13th day of September, 1990.

Clerk

SNO

� Employee also has, or had, a fractured leg, a crushed pelvis, a chronic lumbosacral  strain, nerve damage and psychological problems.


� Phillips Petroleum Co. V. Alaska Industrial Board, 17 Alaska 658, (D. Alaska 1958).


� An MRI scan had been performed on 6 February 1986 which revealed no evidence of herniated disk.


� Another MRI scan conducted 5 February 1990 by James R. Burrow, M.D., revealed "slight mid� to left�sided compression" of the spinal cord and "slight counterclockwise rotation."


� Those surveillance videotapes were available to us at the time of Employee's first hearing and are discussed in Armey I.


� Quoted at page 4 above, emphasis added.


� AS 23.30.190(a)(20) as in effect at the time of Employee's injury provided:  [I]n all other cases in this class of disability the compensation is 66 2/3 per cent of the difference between his average weekly wages and his wage�earning capacity after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to reconsideration of the degree of the impairment by the board on its own motion or upon application of a party in interest;  whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum.


� The D&O actually stated, incorrectly, that the offset was $45.05 per week.


� As 23.30.155(j) provides that an employer is entitled to withhold up to 20 percent of each installment of disability compensation.  We may approve withholding of more than 20 percent.





