ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
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)
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)



)


This claim was heard in Anchorage on the written record.  Employee is represented by attorney Joe Kalamarides; Employer is represented by attorney Monica Jenicek.  We closed the record on August 22, 1990, the date we next met after the final briefs were due.

ISSUE

Was Employee's injury, which occurred at work, within the course and scope of employment?

CASE SUMMARY

Employee worked as an Inventory Control Clerk (ICC) for Employer.  This job requires significant paperwork, and includes punching orders into a computer and receiving merchandise from various vendors.  Employee has his own office and is not responsible for stocking merchandise. (Employee Dep. at 14‑22).  However, he often lifts cases of canned goods and other items. (Id. at 27‑2 8) . Nonetheless, he could not recall the amount of goods he lifted on December 16, 1989, the day of his injury. (Id. at 28‑30).


That day, he started his shift at 7:00 a.m., the usual time. At: approximately 10:55 a.m., Employee was sitting in his office, having just punched some orders into the computer.  He described what happened next:

I was getting ready to go to lunch, and I got‑‑I started to get up out of my chair, pushed‑‑hands on the table, pushed the chair away to get up, felt a sharp pain in my back and I fell on the table and I just (felt) this sharp pain in my back.

(Id. at 22‑23).


Employee said that at the time of his injury, he was sitting on a "little plastic card table chair," like a folding chair. (Id. at 46).  He described it as "real thin" and "not very sturdy;" he also described himself as "pretty heavy." (Id.). When he got up, the chair fell backwards, "which it normally does . . . anyway."  (Id.) During all this rising activity, he felt something in his back. (Id.).


After the incident, he reported his pain to his boss, and went on his lunch break.  During his lunch hour, he visited his wife in the hospital, and his pain persisted. (Id. at 25‑26) . When he returned to work, he reported the continuing pain, and his boss told him to go home. (Id. at 27).


Employee was treated by Richard Garnett, whom he told he had done some lifting and felt low back pain which started two days prior to the incident. (Id. at 29) . Employee was treated for prior back problems, too. (Id. at 34‑37).  However, these problems only lasted for short periods.  Since his December 16, 1989 chair affair, he has undergone two back operations.


Employee was also examined by Edward Voke, M.D., at Dr. Garnett's request.  Dr. Voke stated that the pre‑operation magnetic resonance image (MRI) indicated Employee had a chronic degenerative condition. (Voke Dep. at 8).  Dr. Voke said Employee probably had a pre‑existing degenerative herniated disc for several years; when he stood up at work, "that was the straw that broke the camel's back . . . and precipitated his surgery as far as I'm concerned." (Id. at 11). Dr. Voke further stated there was nothing medically significant about getting up from the chair. (Id. at 13).

ARGUMENTS

Employer argues that Employee failed to satisfy the preliminary link requirement between his injury and his employment that is, Employer argues that while Employee's injury may have occurred in the course of his employment (while he was at work), it did not arise out of his employment "in the sense that it had its origin in some risk connected with or incident to the employment, so that there is a causal connection between the employment and the injury." (Employer brief at 4‑5).


Moreover, Employer argues that the "risk of injury associated with standing up from a chair is not a risk of Mr. Char's job as an ICC clerk in the way that lifting boxes would be such a risk. . . [T]he chair itself was a neutral object in his work environment, rather than an object which constituted a specific risk of employment." (Id. at 5).


Employee counters that Employer wrongly appears to divide the "arising out of" test from the "in the course of test.  He asserts this is contrary to Alaska law, citing to Northern Corporation v. Saari, 409 P.2d 845 (Alaska 1966).  Employee adds that Employer appears to rely on the "peculiar risk doctrine" to support its side.  In Employee's view, this doctrine "seems to have died out" and is no longer a recognized test in workers' compensation law.


Employee contends that "[t]he fact that the injury happened on the job is sufficient to establish compensability." (Id. at 3‑4).  Employee also notes that Dr. Voke indicated that low back pain "problems like this in the western industrial area part of the world . . . (occur] because we seem to sit all the time; whereas you seen‑‑see patients or people working in non‑western civilized areas, they are not sitting." (Voke Dep. at 11‑12).  Employee points out that since 1986 he has been required to sit substantial lengths of time while on the job.  This requirement "plus the act of getting up out of the chair demonstrates a significant connection to the job." (Reply brief at 4‑5).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As we noted at the outset, the only currently disputed issue is whether Employee's injury occurred within the course and scope of employment.  AS 23.30.265(2) states:

“[A]rising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities but excludes activities of a personal nature away from employer‑provided facilities."


In Northern Corporation v. Saari, 409 P.2d 845 (Alaska 1966), the Alaska Supreme Court stated:

It has been held that "arising out of" and "in the course of", being used conjunctively, state two separate tests that must co‑exist before an accidental injury or death will be compensable, and that proof of one of those elements without proof of the other will not sustain an award.  However, we believe that as a practical matter the two tests should not be kept in separate compartments, but should be merged into a single concept of work connection.  In other words, if the accidental injury or death is connected with any of the incidents of one's employment, then the injury or death would both arise out of and be in the course of such employment.

409 P. 2d at 846.


In announcing this merger test, the supreme court cited to 1A A. Larson, The Law of Workmen's Compensation, Section 29.10 (1965); and Martin v. Plaut, 293 N.Y. 617, 59 N.E.2d 429 (1944).  In his treatise, Professor Larson discusses a "quantum" theory of work‑connection:

One is almost tempted to formulate a sort of quantum theory of work‑connection: that a certain minimum quantum of work‑connection must be shown, and if the "course" quantity is very small, but the "arising" quantity is large, the quantum will add up to the necessary minimum, as it will also when the "arising" quantity is very small but the "course" quantity is relatively large.  But if both the "Course" and ,arising" quantities are small, the minimum quantum will not be met.

1A Larson at 5‑438 ‑ 5‑440 (1985).


Professor Larson went on to point out that the quantum theory was a useful yardstick in gauging the generosity of a court in expanding compensation coverage.  He pointed out that if courts award benefits when both the course of employment and causal connection requirements are weak, these courts probably give their workers' compensation act broad construction.  He then cited to Martin as an example of broad construction because each quantum component was weak.  Professor Larson explains that in Martin, a .resident cook fell while dressing in the morning, and the cook did not know why she fell.  Although both quantum components were weak, the New York court awarded benefits. See 1A Larson at 5‑222 and 5‑44 3 .


AS 23.30.265(2), as quoted above, was amended long after Saari was decided by the supreme court.  We question whether Saari is still valid legal authority after subsection 265(2) was amended. we believe the legislature intended to supersede the Saari test with the factors listed subsection 265(2).  Nonetheless, we find that the outcome here would be the same under either a strict application of subsection 265(2), or by application of the test the supreme court announced in Saari.


In determining this course and scope issue, we must apply the statutory presumption found in AS 23.30.120.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood 11) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and employment.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[1]n claims ‘based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood 11.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of Compensability, the employer must present substantial evidence the injury was riot work‑related. Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at ‑1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The first step in the presumption analysis is to determine if Employee has established a preliminary link between his injury and his employment.  We find that Employee was on Employer's work premises and therefore at an employer‑provided facility when the incident occurred. moreover, although he was getting ready to go to lunch, he was not yet on his lunch break.


Further, we find he was arising from his assigned work station when the incident occurred; i.e., he was just getting up after punching data into a computer, an activity performed at the direction of Employer.  The question then, is whether the act of getting up from the chair is incidental to his activities performed for Employer, or whether the scope of Employee's duties ended when he finished punching numbers.


We think not.  We do not believe Employee should be unprotected by workers' compensation coverage every time he gets up from a desk or other work station where Employer requires him to sit.  In this respect, we agree with the court in Hall v. Auburntown Industries, 684 S.W.2d 614 (Tenn. 1985). See also Ingalls v. City of  Fairbanks, AWCB No. 86‑0331 (December 23, 1986).


In Hall, the employee ruptured a disc while rising from a  'sitting position.  In so doing, she twisted in an effort to go through a small space.  As she rose and twisted, she felt something "pop" in her back and felt severe low back pain.


The court held that the claim was compensable, stating: "The simple duties in which the plaintiff was engaged at the time of her injury ought not to have resulted in an injury, but the proof is that they did, and the record supports no inference that the injury arose out of anything except the employment." 684 S.W.2d at 617.


Employer urges that this claim should be denied because this incident could have happened at home or anywhere.  While this may be so, this possibility by itself does not make Employee's claim noncompensable. if the act (rising from his work station) which brought on the injury and disability is causally related to the employment, then the claim is compensable. Burgess Construction Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


In this case, we find that Employee has established a preliminary link between his injury and his employment.  We find that the act of rising from his work station, with its rather flimsy chair (particularly in light of Employee's somewhat large size (six ‑feet two inches tall; 260 pounds)), is tied to and therefore an incident of sitting at the chair and punching in data, Employee's primary work duty.  This finding is supported by Employee's testimony.


Next, we must determine whether Employer has overcome the presumption with substantial evidence.  Employer argues that if the presumption is established, it is rebutted by Dr. Voke's testimony.  Specifically, Employer points to Dr. Voke's testimony that Employee had probably suffered from a herniated disc for years, and that Dr. Voke agreed there was nothing unique about what Employee was doing at the time of his incident. (Employer brief at 8).


We find that, as a whole, Dr. Voke's testimony supports Employee's claim.  We have already concluded, under the facts of this case, that the act of getting up from the chair was connected to Employee's work requirements for Employer.  According to Dr. Voke, this act was the straw that broke the camel's back.  We construe this statement to mean that the incident was not only the last straw, but also a substantial factor in bringing about Employee's disability.  Therefore, we find Dr. Voke's testimony does not support Employer's arguments, and we conclude Employer has not overcome the presumption with substantial testimony.  Accordingly, we further conclude Employee's claim arose out of and in the course of his employment with Employer.


Employee also requests actual attorney's fees and reasonable costs. Employer did not dispute any of the fees and costs reported in the attorney's affidavit. On this issue, we find that Employer controverted this claim in its entirety, and Employee retained an attorney who successfully prosecuted his claim for benefits. Moreover, two depositions were taken, and Employee's attorney researched and wrote two briefs in this matter.  Employee requests attorney's fees of $2,175.00 and costs of $119.85.


We find the issue in this case unique.  We also find that, based on our decision, that the benefits to Employee were substantial.  We further find that Employee's attorney worked on this case for approximately six months, which is the realm of the average for a workers' compensation case of this nature.  Based on these factors, we find the attorney's request reasonable, and we award the fees and costs as requested.

ORDER

1. Employee's claim is compensable in accordance with this decision.


2. Employer shall pay $2,175 in attorney's fees, and $119.85 in costs.


Dated at Anchorage, Alaska, this 19th day of September 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgeerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s HM Lawlor
Harriet Lawlor, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.  A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Allen Char, employee/applicant; v. Safeway Stores, Inc., employer; (self‑insured) , defendants; Case No. 8932490; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of   September , 1990.
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