ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

FRANK LAFAZIO,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 8529216



)
AWCB Decision No. 90-0233


v.
)



)
Filed with AWCB Fairbanks

ALASKA AGGREGATE,
)
September 21, 1990



)


Employer,
)



)


and
)



)

SEALASKA CORP.,
)



)


Insurer,
)


Petitioners.
)



)


We heard this petition to order the employee to attend a medical evaluation and pain clinic on September 20, 1990 in Anchorage, Alaska.  Attorney James Hutchins represented the petitioning employer and insurer.  The employee represented himself. We closed the record at the hearing's conclusion.

ISSUE

Shall we order the employee to attend a multi disciplinary medical evaluation and a pain clinic under AS 23.30.110(g) upon penalty of forfeiture of compensation benefits?

SUMMARY OF THE CASE HISTORY AND RELEVANT EVIDENCE

The employee injured his head, back, and shoulder on November 8, 1985 while working as a truck driver for the employer.  The employee eventually reported numerous symptoms, and a series of disputes arose between the parties concerning medical evaluation and treatment.  An account of the medical history and legal disputes is detailed in the "Summary of the Relevant Evidence and Case History" section of our decision of April 19, 1990 on this case, AWCB No. 90‑0047.  We here incorporate that section by reference.


On June 19, 1990 the employer filed a petition requesting us to order the employee to attend an evaluation and pain clinic in Washington, or to suffer termination of his compensation.  The employee filed an answer on July 3, 1990, arguing that the evaluation and treatment at the pain clinic would be contrary to the recommendation of his treating physician, and not reasonable or necessary.


The employee's former attorney for this case, Ronald Webb, filed a notice of withdrawal on August 7, 1990.  At the hearing on September 20, 1990 the employee appeared to request a continuance of his case.  He represented that he recently secured the services of attorney Michael Patterson, who needed 30 days to review the file and prepare the case.  The employer made no objection to the request, noting that the employee would be better served by professional representation.  We granted the continuance, and here memorialize the decision.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.070(a) provides:

Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45 . 060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.


8 AAC 45.074(a) provides, in part:

(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when. . . .

(5) irreparable harm will result from a failure to the requested continuance. . . .


We find that the employee lost representation as a result of the decision of his former attorney, and used reasonable diligence in securing new representation. We also find that the employee's present attorney has not yet had sufficient opportunity to prepare for this hearing, and that 30 days will provide a reasonable time to prepare,


In our opinion proceeding with the hearing as scheduled would result in irreparable ham to the employee.  We conclude that he has shown good cause for a continuance under 8 AAC 45.074(a)(5). Pursuant to our authority at 8 AAC 45.070(a) we will retain jurisdiction over this dispute, grant the employee a reasonable period for preparation somewhat in excess of the 30 days requested, and continue this hearing until the next available hearing date, November 1, 1990.

ORDER

This hearing is continued to November 1, 1990 under 8 AAC 45.070(a).


DATED at Fairbanks, Alaska, this 21st day of September, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William Walters
William Walters, Designated Chairman

/s/ Joanne Rednall
Joanne R. Rednall, Member

/s/ Harriet Lawlor
Harriet Lawlor, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Frank Lafazio, employee/respondent; v. Alaska Aggregate, employer; and Sealaska Corp, insurer/petitioners; Case No. 8529216 ; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 21st day of September, 1990.
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