ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

JOSEPH R. GAGNON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8725471



)
AWCB Decision No. 90-0235


v.
)



)
Filed with AWCB Fairbanks

COTTAGE BAR,
)
September 25, 1990



)


Employer,
)



)


and
)



)

PROVIDENCE WASHINGTON,
)



)


Insurer,
)


Defendants.
)



)


We are deciding the admissibility of a deposition in this case on the basis of the written record, the documentary record, and the evidence presented in a previous hearing on this case held on June 19, 1990.  We closed the record when we met in Fairbanks, Alaska on September 25, 1990.

ISSUE

Is the deposition of Sharon Bailey, taken on June 13, 1990, admissible in this case?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back breaking up a fight on December 22, 1987 while working as a bartender for the employer.  A number of disputes arose during the course of the employee's claim, and they are still unresolved.  The employee was convicted of the possession and sale of cocaine on May 18. 1990.  The employer raised the employee's participation in the drug trade as a factor in the determination of his earnings during the period of claimed disability.  Our first decision on this case, AWCB 89‑0322 (December 11, 1989), is on appeal to the Superior Court, but the court stayed its proceedings until January 1, 1991, giving us jurisdiction to consider the additional dispute. See Fishback Moore of Alaska Inc., v. Lynn, 407 P.2d 174, 177 (Alaska 1965).


By a letter to the employee dated June 7, 1990 the employer arranged the deposition of Sharon Bailey, an undercover police agent involved in the employee's arrest, setting the deposition for June 13, 1990.  The employee's attorney left a message for the employer that he was working on a case in Kotzebue, but expected the case to settle.  The employer requested the employee's attorney to get back in touch if he would be unable to attend.  Neither the employee nor the employee's attorney responded.  Nevertheless, neither the employee nor his counsel appeared for the deposition.  At the hearing on June 19, 1990 the employee's paralegal representative indicated that the message his office attempted to convey was that they would be unlikely to be able to attend.  When the paralegal was made aware of the deposition shortly before it was to begin he decided not to attend because of his lack of expertise in criminal matters.  When the employee failed to appear the employer proceeded with the deposition.


At a preheating on September 10, 1990 the employee objected to the admission of this deposition into the record for this case. requesting cross‑examination.  He doubted that the witness would maker herself available to attend a hearing.  We note that the witness expressed fear of the employee in her deposition, and a desire to avoid contact with him. (Bailey Dep. pp. 27‑28.). Nevertheless, the employer's counsel filed an affidavit dated September 17, 1990 indicating that the employee would be available for the October 23, 1990 hearing date on this case, if the employee should wish to call her as a witness.


The parties agreed to have the admissibility of the deposition decided on the record. We directed them to file any legal memoranda by September 21, 1990.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulations at 8 AAC 45.054(a) provide that discovery by oral‑or written deposition in our claims will be governed by the Alaska Rules of Civil Procedure (ARCP).  ARCP 30(b)(1) requires only that a party wishing to depose a witness give "reasonable notice in writing" to opposing parties.  In its most recent ruling concerning the right to cross‑examination in Workers' Compensation cases, Frazier v. H.C. Price/Ciri Construction, J.V., Op.  No. 3613, p. 4 (June 22, 1990), the Alaska Supreme Court restated that there must be an "opportunity" for cross‑examination concerning evidence admitted into the record.


We find that the employer gave reasonable written notice and expressed a reasonable willingness to accommodate the schedule of the employee's attorney in arranging the deposition.  We also find that the employee failed to take the reasonable opportunity either to participate in the deposition or to reschedule it.  We conclude that the employer took the witness' deposition in conformance with our regulations and the ARCP.  We will admit the deposition into the record.

ORDER

The deposition of Sharon Bailey, taken on June 13, 1990 is admissible into the record of this case under 8 AAC 45.054(a) and ARCP 30(b)(1).


DATED at Fairbanks, Alaska, this 25th day of September,   1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson,

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph R. Gagnon, employee/applicant; v. Cottage Bar , employer; and Providence Washington, insurer/defendants; Case No. 8725471; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 25th day of September,  1990.
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