ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

STEVEN HUBBARD,
)



)


Employee,
)


Applicant,
)



)


v.
)
AWCB Decision No. 90-0236



)

MATANUSKA MAID,
)
Filed with AWCB Fairbanks



)
September 25, 1990


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for permanent partial Impairment (PPI) benefits, interest, attorney fees, and costs on September 20, 1990, in Anchorage, Alaska. Attorney Michael Jensen represented the applicant employee, and attorney Susan Daniels represented the defendant employer and insurer.  We closed the record at the conclusion of the hearing.

ISSUES
1. Is the employee entitled to additional compensation benefits under AS 23.30.190 based on a PPI rating of 15 percent?

2. Is the employee entitled to interest?

3. Is the employee entitled to attorney fees and legal costs under AS 23.30,145?

SUMMARY OF THE RELEVANT EVIDENCE

The employee suffered a cervical strain while working for the employer on March 22, 1989 when a sprocket from a conveyor fell onto his neck.  He attempted to continue working for several weeks until severe pains recurred while he was bagging and delivering feed.  He sought the attention of James Martin, D.C., and then a series of physicians and physical therapists, eventually coming under the care of his present treating physician, R.W. Garner, M.D.


The employer accepted his claim, paying compensation and medical benefits.  At the employer's request the employee was examined by Robert Fu, M.D., who found him medically stable and gave him a four percent PPI rating on March 20, 1990, based on inclinometric tests of his spinal range of motion in accordance with the American Medical Association Guides to the Evaluation of Permanent Impairment (AMA Guides), 3rd edition.  The employer paid PPI compensation benefits under AS 23.30.190 based on this rating.


Dr. Garner subsequently gave the employee a goniometric evaluation of his spinal range of motion, and found a whole‑person impairment of 15 percent on July 2, 1990.  The employee filed an Application for Adjustment of Claim requesting additional compensation to reflect the 15 percent impairment rating.


At the hearing Dr. Fu testified that he considered several goniometric evaluations of the employee by several physicians and physical therapists but found the various ranges of motion so contradictory as to invalidate the tests, which would result in a rating of no impairment.  He had inclinometric measurements of the employee's range of motion performed by physical therapist staff according to the AMA Guides, 3rd edition, and found a four percent impairment of the spine.  On cross‑examination Dr. Fu indicated that he considered other possible factors in rating the disability, but that only the range of motion tests showed significant impairment.  Although a neurologist, Marjorie Smith, M.D., found the employee to be suffering from a dystonic tremor related to his work in a letter dated July 20, 1990, Dr. Fu specifically denied that the tremor was related to the neck injury.  Dr. Fu also testified that the MRI studies performed showed no objective evidence of nerve damage on which to base a rating of the pain reported by the employee.


The employee argued that because Dr. Garner is the employee's treating physician, his impairment evaluation should be given the greatest weight.  He also argued that Dr. Fu’s evaluation is flawed because it does not account for either the dystonic tremors or the neurologic pain.  He claims additional PPI benefits, interest, attorney fees, and costs.  In the alternative he argues that we should order an independent medical examination with Douglas Smith, M.D., recommended by Dr. Garner.


The employer argued that the impairment rating by Dr. Garner is invalid under the AMA Guides because the use of a goniometer for evaluation was specifically banned as inaccurate following November, 1989, one year after the 3rd edition was published in 1988.  AMA Guides, 3rd edition, p. 94a.  It argued that Dr. Fu performed a full evaluation according to the AMA Guides, 3rd edition and that there is no medical evidence to contradict that rating. In the alternative it argues that we should order an independent medical examination in accordance with our standard procedures at 8 AAC 45.092(f).
FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Dr. Garner's Evaluation


AS 23.30.190(b) provides:

All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


8 AAC 45.122 provides, in part:

Permanent impairment ratings must be based upon the American Medical Association Guides to the Evaluation of Permanent Impairment, third edition (1988), and it is presumed that the AMA guides address the injury. . . .


The AMA Guides, 3rd edition, provides at p. 71:


3.3 The Spine


3.3a General Principles of Measurement

Because small, inaccessible spinal joints do not readily lend themselves to external visual observation required by goniometric measurement, standard goniometric techniques for measuring spinal movement can be highly inaccurate.  Furthermore, the mobility of spinal segments is confounded by motion above and below the points of measurement.  For example, forward hunching of the shoulders may increase the perceived degree of cervical flexion, unless the degrees of forward flexion of the shoulders is also measured. Hence, regional spinal motion is a compound motion, and it is essential to measure simultaneously motion of both the upper and lower extremes of that region.  For this reason, measurement techniques using inclinometers are necessary to obtain reliable spinal mobility measurements.


This case postdates the issuing of the AMA Guides, 3rd edition.  It is clear that Dr. Garner failed to evaluate the employee in accordance with the Guides, or 8 AAC 45.122(a). We must conclude that his evaluation is invalid; and we decline to give it any weight in our consideration. 

II. Dr. Fu's Evaluation


Dr. Fu performed a full evaluation of the employee's permanent impairment under the AMA Guides, 3rd edition.  Under 8 AAC 45.122(a) we presume that the rating is accurate.  Nevertheless, the July 20, 1990 letter from Dr. Smith relating the employee's dystonic tremor to neurological damage from his injury contradicts hearing testimony from Dr. Fu.  The employee vigorously argues that such neurological damage should be rated under the AMA Guides (although, curiously, Dr. Garner apparently disregarded claims of such damage as well).


AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment. functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .


We find a medical dispute between Drs.  Fu and Smith which may influence the employee's permanent impairment rating.  Accordingly, under AS 23.30.095(k) we will order an independent medical evaluation to determine whether the employee's dystonic tremor is caused by his work injury, and to perform a second impairment rating under the AMA Guides, 3rd edition.  We will order the parties to comply with our standard procedure under the regulations at 8 AAC 45.092(f), which provides:

If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty qualifications, and experience to examine the employee, the board or its designee will notify the employee and employer that a physician not named on the list will be selected to perform the examination.  The notice will state the board's preferred physician's specialty to examine the employee.  Within 10 days after notice by the board or its designee, the employer and employee may each submit the names, addresses, and specialties of no more than three physicians.  If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the employer or employee or if the employee and employer do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer.


We will refer this case to our designee, the Anchorage Workers' Compensation Officer II to guide and monitor the independent medical evaluation.  We will retain jurisdiction over this case pending the results of the evaluation.

ORDER
1. The employee shall undergo an independent medical evaluation under AS 23.095(k) and 8 AAC 45.092(f).

2 This case is referred to our designee, the Anchorage Workers' Compensation Officer II, who will monitor and control the evaluation.

3. The independent medical evaluator shall determine if the employee's dystonic tremors are caused by his work injury, and shall perform a permanent partial impairment rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd edition.

4. We retain jurisdiction over this case pending the results of the evaluation.


DATED at Fairbanks, Alaska, this 25th day of September,   1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ HM Lawlor
Harriet Lawlor, Member

/s/ Joanne R. Renall
Joanne R. Rednall, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Steven Hubbard, employee/applicant; v. Matanuska Maid, employer; and Industrial Indemnity, insurer/defendants; Case No. 89070879; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 25th day of September, 1990.

Sylvia Kelly
Clerk

SNO

