ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

JOSEPH A. LECHTON,
)



)


Employee,
)
DECISION AND ORDER
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)
AWCB Case No. 815358



)
AWCB Decision No. 90-0237


v.
)
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Filed with AWCB Fairbanks

CRUSADER FISHERIES,
)
September 1990



)
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)



)


and
)



)

PROVIDENCE WASHINGTON INS.,
)



)


Insurer,
)


Defendants.
)



)


We are deciding this remanded claim on the basis of the documentary record and the parties' legal memoranda.  Attorney Michael Stepovich represented the applicant employee, and attorney Marilyn Kamm represented the defendant employer and insurer.  We closed the record when we met on September 25, 1990, when we next met after the parties filed their memoranda of law.

ISSUE

Was the employee an employee covered by the Alaska Workers' Compensation Act at the time of his injury?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee worked as a freezer man in the hold and on the deck of a fish processing ship, primarily loading and unloading fish, for the employer at the time of his injury on August 9, 1988.  He injured his eye and ankle in a bar fight while on shore leave.  The compensability was disputed, and we heard the claim on April 11, 1989.  In our decision and order on that hearing, AWCB No. 89‑0111 (May 12, 1989), we awarded compensation.  The employer appealed this decision to the Alaska Superior Court, fourth district, on May 25, 1989.  The points on appeal were: the benefits awarded, course and scope of employment, intoxication, willful intention to harm, and the exclusion of certain evidence.  On its own motion the court issued a decision on May 23, 1990, remanding the case to us to determine the court's jurisdiction in light of AS 23.30.230 and AS 16.05.940(f), and the 1988 amendment of those sections.


The employer argues that the employee was a commercial fisherman under AS 23.30.230(a) and AS 16.05.940(f) (as it read at the time of this injury), and that he was specifically excluded from our jurisdiction.  It also points out that in addition to his processor duties, he helped with boat maintenance, welding, greasing, and dock tie‑up, all of which are duties related to operation of the vessel.  It argues in the alternative that he should be regarded as a commercial fisherman based on those duties.  The employee argues that the legislative amendments were simply intended to clarify the already existing law, and that he was a fish processor worker under our jurisdiction at the time of his injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Commercial Fisherman


AS 23.30.230(a) provides, in part:

The following persons are not covered by this Chapter. . .

(5) commercial fisherman, as defined in 16.05.940.

AS 16.05.940(f) provided at the time of the employee's injury:

"commercial fisherman" means an individual who fishes commercially for, takes, or attempts to take fish, shellfish, or other fishery resources of the state by any means, and includes every individual aboard a boat operated for fishing purposes who participates directly or indirectly in the taking of these raw fishery products, whether participation is on shares or as an employee or otherwise; however, this definition does not apply to anyone aboard a licensed vessel as a visitor or guest who does not directly or indirectly participate in‑the taking; "commercial fisherman" includes the crews of tenders or other floating craft used in transporting fish;


This definition is clearly directed toward employees engaged in traditional occupations involved in the taking of fish.  Fish processing has traditionally been a shore‑based activity, distinctly separate from the taking of fish.  In recent years a number of ships have been converted into floating factories and sent out to process the fresh fish right where they are being netted.  It is not clear in our view that the definition of commercial fisherman at AS 16.05.940(f) could apply to processor employees under any circumstances.  In the past we have ruled that we continue to have jurisdiction over processor employees even if their factories go to sea.  See Santamaria v. Arctic Enterprises, et al., AWCB No. 87‑0151 (July 9, 1987).  The Alaska legislature appeared to recognize the anomally presented by the factory ships, and in June of 1988 passed an amendment to AS 16.05.940(f) to specifically state that fish processor workers are not "fisherman." That amendment had an effective date of September 4, 1988, less than a month following the employee's injury.


We find that the employee's work involved principally the loading and unloading of fish from his factory ship's freezer.  As in Santamaria, we find that his work was processing factory work, substantially the same as work ashore.  We find that neither he nor his vessel were involved in taking fish.  We conclude that he was not a commercial fisherman within the meaning of AS 23.30.230(a) and AS 16.05.940(f).

II. Alaska State Workers' Compensation Jurisdiction Over Floating Fish Processor Workers


Maritime injuries are generally under exclusive federal jurisdiction. Anderson v. Alaska Packers Association, 635 P.2d 1182, 1184 (Alaska 1981) (quoting Sun Ship, Inc., v. Pennsylvania, 447 U.S. 715 (1980)).  Nevertheless, if the injury falls within the "local interest" or "twilight zone" exception of overlapping state and federal jurisdiction, a state workers' compensation claim is not precluded. Cordova Fish & Cold Storage Co., v. Estes, 370 P.2d 180 (Alaska 1962).


In Anderson and Estes the court was called upon to consider injuries involving fishermen.  In Anderson the employee was master of a purse seiner  who became entangled in a winch while fishing.  The court held that his injury was outside the state's jurisdiction.  The court distinguished between employment with a closer connection to land‑based activity than to "traditional maritime work.” It concluded, "[W]here the facts instead show a claimant engaged in wholly maritime work, the courts have declined to lengthen the shadow of the twilight zone, and have remitted the claimants to their federal remedies." 635 P.2d at 1186.


The employee in Estes was master of a crabber owned by Cordova Fish & Cold Storage Company, who injured himself moving crab pots aboard the boat while it was moored to the cannery dock.  The court held that his injury was within the state's jurisdiction in "recognition of the right of a state to confer the kind of protection it thinks wise on persons or employments in which it has a legitimate interest.  In a realistic sense, that interest is just as significant where Estes is concerned as it is for other employers of Cordova who work ashore in the cannery." 370 P.2d at 184.


In our decision in Santamaria, AWCB No. 87‑0151 at 11, we applied the rule articulated in Estes to an employee injured on a fish line aboard a floating fish processor.  We found the state had a primary and vital concern with the employee's work, just as it did with the thousands of processor workers onshore.  We found the maritime interest in this type of work to be slight and of recent origin, and concluded that our jurisdiction would not interfere with maritime law uniformity.


We find that the employee in the case before us principally worked in an industry traditionally located onshore and in which the state continues to have a primary and vital interest, even though many of the factories have recently moved offshore.  As in Santamaria, we conclude that we have jurisdiction over the employee's claim for Alaska Workers' Compensation Benefits.

ORDER

The Alaska Workers' Compensation Board has jurisdiction over the claim for benefits arising from the employee's injury of August 9, 1988.


DATED at Fairbanks, Alaska, this 25th day of September, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve . M. Thompson, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.
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