ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25511 Juneau, Alaska 99802‑5512

KENNETH W. LAWRENCE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8329875



)
AWCB Decision No. 90-0239


v.
)



)
Filed with AWCB Juneau

CITY AND BOROUGH OF JUNEAU
)
September 28, 1990

(Self‑Insured),
)



)


Employer
)


Defendant.
)



)


We met in Juneau, Alaska On 16 August 1990 to hear Employee's claim for disability compensation, penalty, interest, attorney's fees and to determine Employee's compensation rate and the social security offset.  Attorney David V. George represents Employee.  Attorney Phillip J. Eide represents Employer.  We held the record open at the conclusion of the hearing to receive a brief from Employer.  We closed the record on 13 September 1990, the date of our next regularly scheduled meeting.


Employee is a 62 year old head custodian and fisherman with an eighth grade education.  He first injured his low back in 1977, and two surgeries at the L4‑5 level were performed that year by his treating physician, Theodore A. Wagner, M.D., a board certified orthopedic surgeon and teaching clinician at the University of Washington Medical School orthopedic program.  Employee experienced exacerbations of his pain in 1978, 1981, 1982, and December 1983.


On 15 December 1983 we approved a compromise and release agreement under which Employee agreed to give up future workers' compensation benefits, except medical benefits, for $10,050.


Employee was admitted to the hospital on 20 December 1983 with a recurrence of low back pain.  Employer controverted disability compensation on 24 January 1984
  but continued to pay Employee's medical care costs in accord with the terms of the C&R.  To date, Employer has paid no additional disability compensation.  Dr. Wagner performed a third surgery at L3‑4, L4‑5 in March 1984.


In Lawrence v. City and Borough of Juneau, AWCB D&O No. 84‑0330, (27 September 1984), Chairman Hansen dissenting, we denied Employee's claim for additional temporary total disability (TTD) compensation based upon the December 1983 aggravation of his preexisting condition.  We found Employee had not established a prima facie case that his employment in December 1983 was the legal cause of his then existing disability.  In Lawrence v. City_ and Borough of Juneau, 1JU‑84‑1898 CIV, (Alaska Super.  Ct., August 2, 1985), Judge Pegues reversed and remanded our decision.


In Lawrence v. City and Borough of Juneau, AWCB D&O No. 86‑0070 (4 April 1986), we again denied Employee's claim for additional benefits, finding Employer had successfully rebutted the presumption of compensability.
 in Lawrence v. City and Borough Of Juneau, 1JU‑86‑1031 CIV, (Alaska Super.  Ct., May 21, 1987), Judge Pegues reversed our decision.


Len Ceder, M.D., is ail orthopedic surgeon in Juneau, who saw Employee locally.  In June 1984 Dr. Ceder reported: "I think Ken has reached a point where it may be safely stated that he will be unable to return to his previous employment of janitor work, particularly with regards to lifting heavy buckets, mopping etc. It would be my recommendation that he have an early retirement from that form of employment." (Ceder chart note, 4 June 1984.) Employee resigned from his position as head custodian on 5 June 1984 due to his back problems. because of his age, Employee receives regular, rather than disability retirement benefits.


On 25 October 1985 Dr. Wagner performed a fourth surgery on Employee which consisted of a fusion from L‑4 to the sacrum with the use of Steffe plates.  Employee experienced good post‑operative relief of his pain and was able to walk without a limp in November 1985. (Wagner 8 March 1988 Dep., p. 10.)
 Employee located employment and attempted, without success, to work as a commercial fisherman and as a security guard after being released to do so.  Dr. Wagner's 27 October 1987 affidavit states in pertinent part:

2. That in the course of my practice, I have provided treatment to Kenneth Lawrence from time to time between 1977 and the present.

3. It is my opinion that the janitorial  job which Mr. Lawrence held in December 1983, before he came to see me in March 1984, was a significant and substantial factor in causing the aggravation Mr. Lawrence suffered to his back condition and his resulting necessary surgeries, treatment, disability and inability to work.

4. During my course of treatment with Mr. Lawrence, I authorized him to attempt commercial fishing in Alaska.  I understood Mr. Lawrence to have past fishing experience.  Ken did undertake to do this, but unfortunately, he was unable to tolerate the physical demands of fishing.  Similarly, in my course of treatment, he at one time secured a job as a security guard/night watchman.  Again, though Ken was enthused about the job, he was unable to tolerate the physical demands of the job.  Reference should be made to my chart notes of September 11, 1985, February 13, 1986, and April 8, 1986.

5. While I am generally pretty hard on my patients in terms of getting them back to work, or at least telling them they can go back to work, I think that Ken's employment prospects are very guarded and in this particular instance, I do not think Ken is gainfully employable.  I certainly do not believe that Ken is a malingerer in any way.


In June 1986 Employee was awarded social security disability benefits, effective January 1986.  His original entitlement was $567.80 per week. (Social Security Award Certificate, 11 June 1986.) Employee's original weekly entitlement was $131.03 ($567.80 x 12/52).  On 6 May 1988 Employee was involved in an automobile accident.  Employee saw Dr. Wagner on 3 June 1988 complaining of a stiff neck and non‑radiating low back pain.  Dr. Wagner diagnosed an acute sprain on top of degenerative disease in the neck and low‑back, and prescribed a cervical collar for use at night.  He did not prescribe any medication.  By 5 July 1988 Employee's neck and low‑back symptoms had mostly resolved, and Dr. Wagner determined no additional follow‑up was needed. (Wagner 11, pp. 5‑10.) in his recent deposition Employee denied he had been involved in any accidents (Lawrence 22 June 1989 dep. , p. 11) , and denied he had seen a doctor since May of 1987 (Id. at 7‑8).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Compensability of December 1983 Aggravating Injury

The superior court reversed our decision that Employee had not established a prima facie case that his employment in December 1983 was the legal cause of his then existing disability, and reversed our decision that Employer had rebutted the statutory presumption of compensability.  Accordingly we find Employee is entitled to rely on the presumption of compensability in connection with the December 1983 aggravation of his pre‑existing low back condition, and we find that Employer has failed to rebut the presumption of compensability.  Employee is entitled to workers' compensation benefits for the December 1983 aggravation of his back condition.

Average Weekly Wage

AS 23.30.220, as in effect in 1983, provided in pertinent part:

Except as otherwise provided in this chapter, the average weekly wage of the injured employee at the time of the injury is the basis for computing compensation, and is determined as follows:

(2) the average weekly wage is that most favorable to the employee calculated by dividing 52 into the total wages earned, including self‑employment, in any one of the three calendar years immediately preceding the injury;

(3) if the board determines that the wage at the time of the injury cannot be fairly calculated under (2) of this section, or cannot otherwise be ascertained without undue hardship to the employee, the wage for calculating compensation shall he the usual wage for similar service rendered by paid employees under similar circumstances, as determined by the board;


As we treat the December 1983 aggravation of Employee's pre‑existing condition as a new injury, we must re‑compute his compensation rate. in 1983 Employee earned $29,287.82 from Employer in his job as head custodian. (1983 W‑2 form.) Both parties state, in their hearing briefs, that Employee's compensation rate should be based upon his earnings in 1983. in the absence of any dispute on the issue, and in fairness to Employee, we find Employee's compensation rate should be based upon his earnings in 1983 under AS 23.30.220(3).


In his hearing brief, Employee argues he was unable to work the last three weeks of 1983 so his actual earnings should be increased to compensate for that loss of income.  The evidence available to us does not support Employee's argument.  The evidence indicates Employee received sick leave through the end of 1983 and for a period in 1984.  We find Employee's earnings as reported on his W‑2 form represent a full year of earnings for Employee
 and the usual wage for similar services under similar circumstances.  We find Employee's average weekly wage for calculating compensation is $563.23 ($29,287.82 divided by 52).

Compensation Rate

Compensation for total disability, whether permanent (AS 23.30.180), or temporary (As 23.30.185), is payable at the rate of 66 2/3 percent of the injured Employee's average weekly wage.  We find Employee's weekly disability compensation rate is $375.49 ($563.23 x 2/3).

Social Security Offset

AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wages at the time of injury.


The maximum combined disability benefits Employee may receive is $450.58 ($563.23 x 8). Employee's combined disability benefits total $506.52 per week ($375.49 + $131.03). Accordingly, we find Employer is entitled to an offset of $55.94 per week ($506.52 ‑ $450.58). Therefore, Employer is responsible for paying Employee disability compensation of $319.55 per week ($375.49 $55.94) after 1 January 1986, the commencement date of Employee's social security disability benefit.

Compensation Payable

The records available to us indicate the last day Employee worked was Monday, 19 December 1983. (City and Borough of Juneau Time Report for period ending 25 December 1983, appeal record p. 100.) We find Employee is entitled to total disability compensation from 20 December 1983.  We find Employee is entitled to disability compensation of $590.06 for 1983 (one week and four days x $375.49).


We realize Employee was paid sick leave for the remainder of 1983 and an unknown period in 1984.  That does not effect Employee's entitlement to disability compensation for that period, but may effect the payment of Employee's retirement or other benefits.


In their briefs, both parties agree that Employee is entitled to total disability compensation for the entire year 1984.  Employee had no earnings in that year. we find Employee is entitled to disability compensation of $19,686.40 for 1984 (52 weeks and three days x $375.49).


Employee did some commercial fishing for a short period in 1985 and earned about $17,000, less expenses.  As indicated in their hearing briefs, both parties agree Employee's net income was $16,355.51. Both parties agree this amount should be deducted from Employee's total disability compensation for the year.  We find Employee is entitled to Disability compensation of $3,277.25 for 1985 ($19,632.76 ‑ $16,355.51).


In 1986 Employee earned $822.88 working as a security guard, and began receiving social security disability compensation in January.  As indicated above, Employee's compensation rate after the social security offset is $319.55. The parties agree Employees disability compensation should he reduced by his earnings.  Therefore, we find Employee is entitled to $15,885.02 (52 weeks and two days x $319.55 = $16,707.90 ‑ $822.88).

Automobile Accident Settlement

AS 23.30.015(h) provides:

If compromise with a third person is made by the person entitled to compensation or his representative of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with his written approval.


As we indicated, Employee was in an automobile accident on 6 May 1988.  Employee settled his claim for about $6,000
. Employer argues that under AS 23.30.015(h) it is not responsible for additional compensation after Employee settled his claim, because Employee did not secure Employer's written approval.


We do not agree that Employee was required to secure Employer's approval of the settlement, or that Employer is relieved of further responsibility for workers' compensation benefits.  AS 23.30.015, when read ad a whole, presents a comprehensive statutory scheme under which an employer is able to recover the cost of workers' compensation benefits for which it is responsible under the Alaska Workers' Compensation Act, when a third person caused the work related injury to the employee.  Employee's 1983 back injury was not caused by his 1988 automobile accident, and the negligent driver who caused the automobile accident is not a "third person" for purposes of AS 23.30.015. The case upon which Employer relies, Larson v. Litwin, et. al.., AWCB D&O No. 87‑ 0036 (3 February 1987) is clearly distinguishable.  In that case, the employee was exposed to asbestos while working for numerous employers, and settled some of his claims against asbestos manufacturers without consent.  We have found no cases, which are analogous to Employee's, where the employer is relieved of responsibility for additional workers' compensation benefits, and Employer cites none.  We find Employer remains responsible for Employee's benefits under the Alaska Workers' Compensation Act.

Permanent or Temporary Total Disability Compensation

AS 23.30.180, as in effect in 1983, provided:

In case of total disability adjudged to be permanent 66 2/3 per cent of the injured employee's average weekly wages shall be paid to the employee during the continuance of the total disability.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.


Dr. Ceder determined Employee was unable to continue his employment as a custodian in June 1984.  Dr. Wagner has stated; "[I]t was, and is, my opinion that Mr. Lawrence's work as a janitor in 1983 aggravated his pre‑existing low back condition, causing a disabling increase in non‑radiating low back pain which prevents Mr. Lawrence from engaging in gainful employment and is a condition from which he continues to suffer." (Wagner's 6 September 1989 affidavit.) In his deposition, on cross‑examination, Dr. Wagner testified that Employee's inability to return to work as a custodian, commercial fisherman, or security guard are based upon "subjective” not anatomical factors. (Wagner II, p. 29.) Nevertheless, Dr. Wagner testified he still agrees with the statements contained in his affidavit. (Id. at 1.)


Employee last worked in 1986 when he earned $823 as a security guard.  Employee testified at hearing he quit the job because of his back pain.  The medical evidence indicates Employee was unable to perform this work.  We find no evidence Employee is able to work.  Accordingly, we find Employee's disability is total.  Absent any evidence Employee's condition will improve, we find his disability is permanent.  Employee is entitled to permanent total disability compensation.

Penalty

AS 23.30.155(d), as in effect in 1983, provided:

If the employer controverts the right to compensation he shall file with the board on or before the 14th day after he has knowledge of the alleged injury or death or on or before an installment of compensation payable without an award is due, a notice of controversion on a form prescribed by the board.

AS 23.30.155(e), as in effect in 1983, provided:

If any installment of compensation payable without an award is not paid within 14 days after is becomes due, provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment.

AS 23.30.155(d) provides that a notice of controversion must be filed within 14 days after the employer has knowledge of the alleged injury.  Employee executed his Report of occupational Injury or Illness on 20 December 1983.  The report does not indicate that there had been any specific traumatic event.  In the report Employee refers to a gradual onset of symptoms since early December, and states that he does not know when he will be able to return to work.  Employer reported it knew of Employee's injury on 11 December 1983. (Report of injury, block 20.) However, as we have previously indicated, Employee did work on 19 December 1983.


As we have indicated, Employer did controvert Employee's claim on 24 January 1984.  The parties have not addressed the issue of the timeliness of the filing.  Regardless of whether the notice was timely filed, we find the nonpayment should be excused under our authority in AS 23.30.155(e). These events occurred almost simultaneously with our approval of Employee's C&R, Employee returned to work after Employer first had knowledge of the return of Employee's symptoms, and Employee did not file his claim for additional compensation until March 1984.  As demonstrated by the results of the extensive litigation of this claim and the facts surrounding the aggravation of Employee's pre‑existing condition, Employer should be excused from paying the penalty.

Interest

8 AAC 45.142 provides:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. if compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


AS 45.50.010 provides for the payment of interest at the annual rate of 10.5 percent.  We find interest is due on the compensation benefits we have awarded at the rate of 10.5 percent.

Attorney Fees and Costs

AS 23.30.145(a) provides:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee's attorney filed an affidavit and supplemental affidavit which itemizes the hours expended and the extent and character of the work performed.  Employee Seeks an attorney's fee of $16,912.50 for 135.3 hours of work at $125 per hour.  Employee seeks the payment of his costs of $2,139.50, which we may award under 8 AAC 45.180(f). Employer raises no objection to Employee's request for attorney's fees or costs.  We have awarded disability compensation of over $102,000 through September 1990 plus interest.  Employee seeks an attorney's fee in excess of the statutory minimum fee based upon the compensation and interest payable to date.


Mr. George has represented Employee since early 1984 in this vigorously contested claim.  The nature and complexity of the services were routine for an experienced attorney.  Mr. George was very successful in obtaining the benefits sought for his client. in view of the long period of time Mr. George has represented Employee, his success, and the absence of objection to the fee request, we find Employee is entitled to payment of his attorney's fee of $16,912.50 as requested.


We have awarded permanent total disability benefits which are ongoing.  Mr. George is entitled to the statutory minimum fee on those benefits when and if the statutory minimum fee exceeds the $16,912.50 we now award.


As no objection has been raised to the payment of Employees costs, we find Employer is responsible for the payment of Employee's costs of $2,139.50.

ORDER
1. Employer shall pay permanent total disability compensation as follows; 1983‑ $590.06; 1984‑ $19,686.40; 1985‑$3,277.25; 1986‑ $15,885.02; 1987 and continuing at the rate of $319.55 per week.

2. Employee's claim for payment of a penalty is denied.
3. Employer shall pay interest at the rate of 10.5 percent.

4. Employer shall pay Employee's attorney's fee of $16,912.50.  Additional attorney's fees may be payable in accord with this decision.

5. Employer shall pay Employee's costs of $2,139.50.


DATED at Juneau, Alaska this 28th day of September, 1990  

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ John Creed
John Creed, Member

/s/ Thomas Chandler
Thomas W. Chandler, Member

LNL:snm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kenneth W. Lawrence, Employee/Applicant; v. City and Borough of Juneau, (Self‑Insured) , Employer/Defendant; Case No. 8329875; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 28th day of September, 1990.

Clerk

SNO

� The Notice to Controvert Payment of Benefits actually bears the date 24 January 1983.  From the context, it is clear the document was actually prepared and served in 1984.





� AS 23.30.120(a) provides: ,in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter ...."





� Dr. Wagner was deposed in March 1988 and again on 10 July 1990. We will now refer to those depositions as Wagner I and Wagner II respectively.





� We may correct any mistake in our finding of fact and increase the compensation rate.  AS 23.30.130(a).


� We do not know the exact amount.  Hearing exhibit number one is a copy of a letter dated 5 October 1988 from Douglas Engle, a Washington attorney who represented Employee.  The letter offers to settle Employee's claim for $6,000.





