ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

MARJORIE A. BROWN,
)



)


Employee,
)
ERRATA 


Applicant,
)
AWCB Case Nos.
8904763



)

8904764


and
)
AWCB Decision No. 90-0240



)

ROBERT E. BROWN, (Deceased),
)
Filed with AWCB Anchorage



)
October 10, 1990


Employee,
)



)


v.
)



)

ROBERT EKSTROM and SHIRLEY
)

EKSTROM, d/b/a TRADING BAY
)

CATERING, (Uninsured),
)



)


Employer,
)


Defendants.
)



)

On October 2, 1990 we issued a decision and order regarding the applicant's compensation rate, attorney's fees and costs. Brown v. Ekstrom, AWCB Case Nos. 8904763 and 8904764 (October 2, 1990).   On October 4, 1990 the applicant's attorney, Glen Harper telephoned the designated chairman who then asked Harper to put any questions on the decision in writing.


On October 5, 1990 we received Harper's letter containing questions on the specific amount of compensation rate to be paid.  Harper's questions concern the following paragraph of the decision:

When added together, Mr. Brown's 1987 and 1988 gross earnings total $23,812.88 ($11,927.00 +$11,885.88). This total, divided by 


100, equals $238.13 which shall be the gross weekly earnings for Mr. Brown.  Using 
the 1989 compensation rate tables, his spendable weekly wage, 

for purposes of calculating the applicant's death benefits, is $164.21. The defendants shall pay the applicant death benefits based on this rate.

Id. at 6.


Primarily, Harper asked what specific compensation rate the defendants must pay.  We find we erred when we stated that the spendable weekly wage in this matter is $164.21. Therefore, this figure is the compensation rate and not the spendable weekly wage.  Death benefits shall be based an the calculation required in AS 23.30.215 and shall he payable from the date of death.


This error in wording is our only detected error on the compensation rate.  Any questions on the calculation of death benefits should be addressed to workers' compensation officers in Anchorage.

ORDER

The October 2, 1990 decision in this matter shall be reworded as stated herein.  Death benefits shall be paid accordingly.


Dated at Anchorage, Alaska, this 10th day of October, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Joanne R. Rednall
Joanne R. Redhall, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Errata Sheet in the matter of Marjorie A. Brown and Robert E. Brown (deceased), employee/applicant; V. Robert Ekstrom and Shirley Ekstrom, d/b/a Trading Bay Catering, (uninsured), employer; Case No. 8904763 and 8904764; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of October,  1990.

Janet P. Carricaburu

Clerk

MARJORIE A. BROWN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case Nos.
8904763



)

8904764


and
)
AWCB Decision No. 90-0240



)

ROBERT E. BROWN, (Deceased),
)
Filed with AWCB Anchorage



)
October 2, 1990


Employee,
)



)


v.
)



)

ROBERT EKSTROM and SHIRLEY
)

EKSTROM, d/b/a TRADING BAY
)

CATERING, (Uninsured),
)



)


Employer,
)


Defendants.
)



)

We heard this claim for a compensation rate adjustment and actual attorney's fees and costs on August 24, 1990 in Anchorage.  The applicant was present and represented by attorney David Schmid.  The employer was represented by attorney Glen Harper.  We closed the record when the hearing concluded.

ISSUES

1. Under AS 23.30.220, what are the decedent's gross weekly earnings for purposes of calculating the amount of death benefits for the applicants?


2. Under AS 23.30.145(a), what Amount of attorney's fees and costs should we award for the successful prosecution of the applicant's initial claim in this matter?

CASE SUMMARY

we issued the first decision and order in this matter on April 27, 1990. (Brown v. Ekstrom, AWCB No. 90‑0085 (April 27, 1990) (Brown I).  In that decision, we awarded the applicant death benefits and attorney's fees and costs.  We retained jurisdiction to resolve subsequent disputes on the fees and costs.  In addition, we ordered the defendants to pay a compensation ‑rate of $110 weekly until the parties submit additional evidence.


In Brown I, we concluded that the shooting death of the applicant's husband (Mr.  Brown) was compensable.  However, we found there was insufficient evidence to decide Mr. Brown's gross weekly earnings (GWE) under AS 23.20.220(a)(1).


Mr. Brown's work‑related death occurred in 1989.  In 1987, Mr. Brown worked for two different employers: Gratrix Apartments and the Captain Cook Hotel.  Mr. Brown and the applicant co‑managed, maintained and repaired the Gratrix Apartments between February and August 1987.  From August 1987 through December 1987, Mr. Brown worked in maintenance and repair at the Captain Cook.


The applicant testified that: Mr. Brown's total income from Gratrix was $4,880.00. This amount included one‑half the manager's fees, and Mr. Brown's wages for maintenance, carpet cleaning and painting.


The applicant also testified that Mr. Brown's share of the rent during this period was $2,000.00. She asserted that this amount should be included in his income at Gratrix for purposes of calculating Mr. Brown's gross earnings.  In addition, the applicant indicated that the owners of Gratrix did not provide them with w‑2 forms.


We note that during the period Mr. Brown worked at Gratrix, he collected unemployment (UT) benefits, and he apparently failed to report his Gratrix income to the Employment Security Division (ESD) of the Alaska Department of Labor, because no reduction was taken from his UT benefits.


We further note that in 1986, the year apparently used to calculate his UI benefits, Mr. Brown and the applicant (his wife) worked for the defendants at Trading Bay Catering MC).  During the first quarter of that year, TBC's records show that both Mr. Brown and the applicant were listed as employees of TBC.  However, a note in the record indicates that the Browns apparently requested that all of the applicant's income be shown as income to Mr. Brown.  Accordingly, TBC's employment records for the second, third and fourth quarters of 1986 do not list the applicant as an employee, and the records for these quarters show a much larger income for Mr. Brown than he received in the first quarter.  According to the ESD's January 30, 1987 monetary determination in our record, the combined income of the Browns was apparently used in calculating Mr. Brown's UI benefits.


As noted, Mr. Brown's second job in 1987 was at the Captain Cook.  There, he earned $8,047.00 during 1987.  The applicant testified that she has not filed income tax returns for 1987.


In 1988, Mr. Brown continued to work at the Captain Cook until April 1988. He earned $4,260.88 during this period. Mr. Brown worked for the defendants at TBC from April 1988 until the  end of the year.  The wages shown on his TBC W‑2 form totaled $15,250.00.


Although the defendants (TBC) did mot list the applicant as an employee on their federal contributions reporting form for 1988, the applicant testified that she and Mr. Brown worked at TBC as a "team. “ in fact, the applicant and the defendants acknowledged that the Browns' employment was a "joint effort." (Brown I at 3‑5).  of course, the applicant was not given a W‑2 form, and she has not filed income taxes for herself or Mr. Brown for 1988.  The applicant testified that while working at TBC, she and Mr. Brown lived in an apartment and were provided food from the lodge kitchen. she and Mrs. Ekstrom both provided estimates on the prices of food at the lodge, and they also described the living quarters.


Regarding her request for legal fees, the applicant asks us to award her actual attorney's fees of $27,509.00, and costs totaling $890.30. She asserts that this dispute was complex, and that for various reasons, it required an extraordinary amount of time.  She also points out that the actual fees requested should be granted because we awarded substantial benefits to her.


The defendants argue that many of the fees requested are redundant or excessive, and some of the time spent was irrelevant to the underlying claim in this matter. in addition, the defendants contend that: the applicant's attorney is inexperienced in workers' compensation matters; therefore, they assert, his requested hourly rate ($125 per hour) should be reduced.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Spendable Weekly Wage

Since the applicant's death benefits under AS 23.30.215 are based on Mr. Brown's compensation rate, our first determination is Mr. Brown's gross weekly earnings (GWE) under AS 23.30.220(a)(1). That section states,

(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:

(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;

(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may act exceed the employee's gross weekly earnings at the time of injury.


In addition, AS 23.30.265(15) defines "gross earnings:`

"[G]ross earnings" means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, a‑rid excluding irregular bonuses, reimbursement of expenses, expenses allowances, and any benefit or ‑payment to the employee that is not fully taxable to the employee during the pay period, except that the total amount of contributions made by an employer to a qualified pension or profit sharing plan during the two plan years preceding the injury, multiplied by the percentage of the employee's vested interest in the plan at the time of injury, shall be included in the determination of gross earnings; the value of room and board if taxable to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee's gross weekly earnings above the state average weekly wage at the time of injury may riot be considered.


It is clear that Mr. Brown worked much more than six months during the two‑year period preceding the year of his injury.  In fact, the record indicates he collected unemployment benefits for almost six months in 1987 while working at the same time.  Accordingly, we find AS 23.30.220(a)(2) inapplicable here.  Therefore, we will apply AS 23.30.220(a) (1) to calculate Mr. Brown's gross weekly earnings (GWE).


In our subsection 220(a)(1) determination, we first address Mr. Brown's 1987 earnings.  As noted, in that year Mr. Brown first worked for Gratrix apartments from February through July (while also collecting unemployment benefits) . While there, he earned $4,880.00 for performing maintenance and repair.


The applicant urges us to add $2,000.00 for "rent" to the Gratrix income.  We decline to do so.  Employee has not filed a tax return for 1987.  Admittedly, Gratrix representatives have not provided her with a W‑2 form.  Nonetheless, subsection 265(15) states we may consider room and board in gross earnings if the room and board is "taxable to the Employee." There has been an insufficient showing that such is the case here.  Accordingly, the applicant's request to add $2,000.00 for room is denied.


Mr. Brown also worked for the Hotel Captain Cook (Captain Cook).  In 1987 he earned $7,047.00. We find, then, that his total gross earnings for 1987 are $11,927.00 ($4,800.00 + $7,047.00).


In 1988, Mr. Brown worked four months for the Captain Cook, earning $4,260.88. He then worked the remainder of the year at Trading Bay Catering (TBC) for the defendants.  Mr. Brown's W‑2 form from TBC shows earnings of $15,250.00. However, we find that one‑half of this income should be attributed to Mrs. Brown, the applicant.  We do so because it is obvious from the testimony of the applicant and the Ekstroms that the work efforts of Mr. Brown and the applicant were "joint" in nature, and that the Browns worked as a "team" for the Ekstroms. in 1986 the Ekstroms approved of the Browns' request that their entire income be reported as if it were all Mr. Brown's earnings.  Accordingly, we conclude that Mr. Brown earned one‑half of the $15,250.00, or $7,625.00.


The applicant again impels us to add room and board to Mr. Brown's W‑2 earnings. we again refuse to do so. if any room and board were taxable to Mr. Brown or the applicant, it would have been reflected on the W‑2 issued by the Ekstroms.  Moreover, the applicant has not filed her 1988 tax return which might reflect something different than that shown on the W‑2 form issued by the Ekstroms.


We believe that adding earnings beyond those reported to the Internal Revenue Service would be a speculative exercise. in any event, the applicant has the burden to prove by a preponderance of the evidence that the room and board is taxable, and she has failed to carry her burden.  Therefore, her request to add room and board to the TBC 1988 earnings is denied.  Accordingly, Mr. Brown's 1988 earnings for subsection 220(a)(1) purposes shall be $11,885.88 ($4,260.88 + $7,625.00).


When added together, Mr. Brown's 1987 and 1988 gross earnings total $23,812.88 ($11,927.00 + $11,885.88).  This total, divided by 100, equals $238.13 which shall be the gross weekly earnings for Mr. Brown.  Using the 1989 compensation rate tables, his spendable weekly wage, for purposes of calculating the applicant's death benefits, is $164.21. The defendants shall pay the applicant death benefits based on this rate.

II. Attorney's Fees and Costs

We now turn to the applicant's request for an award of actual attorney's fees and costs.  In Brown I, we made a general award of fees and costs under AS 23.30.145. Because the applicant requested actual attorney's fees, and since the defendants had not had the opportunity to review the 25‑page affidavit of fees and costs, we urged the parties to agree to an amount, but we retained jurisdiction to determine an award of reasonable fees and costs.  We now make that determination.


The applicant requests $29,491.50 in actual attorney's fees, including law clerk and paralegal costs. in addition, she requests costs of $928.40.


Regarding the fees for the attorneys, we find that the defendants controverted the underlying claim here in its entirety, and, as we found in Brown I, the applicant retained an attorney who was substantially successful in prosecuting her request for benefits.  Therefore, we find that AS 23.30.145(a) applies to the request for attorney's fees.


AS 23.30.145(a) states in pertinent part;

When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded, the fees may be allowed only on the amount of compensation controverted and awarded. . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


At the outset, we find that this claim was complex in nature. it dealt with a homicide and wounding in a remote, isolated area during an off‑season period.  Liability for workers' compensation benefits was wholly disputed, and the claim presented rather unique questions on whether the Browns were employees at the time of the shooting, And if so, whether the shooting was work‑connected.  Further, this claim was complicated by the status of the Browns as "joint" employees, and by their personal relationship with the Ekstroms.


On the other hand, many workers' compensation disputes center on a complex medical condition.  There was no complexity regarding the medical benefits or medical condition of the Browns.


The length of the services performed lasted for over one year, from March 1989 to August 1990.  This length exceeds the time usually expended in an average workers' compensation case, which we believe usually lasts six to nine months.


However, we note that prior to the filing of this claim, the attorneys for the applicant have rarely, if ever, represented parties in workers' compensation claims.  We find that the length and nature of services may have been affected by this inexperience in the workers' compensation arena.


This is not to say that the applicant was less well‑represented than other workers' compensation claimants.  To the contrary, we found attorney Schmid's representation exemplary.  He was well‑prepared and thorough.  Still, the amount of his request here is extraordinary, and we find this amount reflects at least to some degree the inexperience of Schmid and his associates in workers' compensation law, and the substantial time they took to “get up to speed" in this area of the law.


We also find that the nature of the legal services performed here was affected by the sheer number of people who contributed their services.  Specifically, seven different people in Schmid's firm worked on the applicant's claim, including four attorneys, two law clerks and a paralegal.  We find there is an element of inefficiency, unnecessary duplication and therefore unreasonableness in this procedure, particularly when the firm requests fees for a substantial amount of time spent writing memoranda to others working on the case, conferring with each other on research findings and case status, and just researching of workers' compensation law.


Recently, Superior Court Judge Michalski commented on the element of legal experience in establishing appropriate attorney's fees.  In Lovick v. Anchorage School District, 3AN‑89‑7643 Civil (August 16, 1990), he stated:

The court is of the view that arbitrarily setting the maximum hourly reimbursable rate for employee's attorneys at $125 would be an abuse of discretion.  The proper hourly rate will be determined by considering the experience, skill and efficiency of the specific practitioner.  This is clearly a difficult task.  Further, substantial data ‑ not fully scientific or perfect in its meaning ‑ is strongly suggestive of a substantial disparity between the amounts paid to the attorneys of employers and employees.  The difference in burdens of proof and managing the unrepresented cases probably account for some, but not all of the difference. . . [T]he board is encouraged to re‑evaluate the process of compensating employees with an eye to the legislative goal recognized by the supreme court of insuring that competent counsel will be available to furnish legal services to injured workers.  Wien Air Alaska vs. Arant, 592 P.2d 352, 365‑66 (Alaska 1979).

Lovick, footnote  at 2.


With Judge Michalski's comments in mind, this panel believes that the experience (including specific workers compensation practice) of attorneys or paralegal is a factor in the analysis of the nature, length and complexity of the services performed, and is therefore a part of the determination of the appropriate award under AS 23.30.145(a) . In determining this award, we further agree with the judge that we must fix a proper hourly rate considering the experience, skill and efficiency of the specific practitioner.


The seven firm employees representing the applicant include attorneys Schmid, Sandra K. Saville, Donald D. Hopwood, and Mary E. Flaherty; law clerks Jay D. Durych and Jessica W. auliani and paralegal Judith E. Bono.  The affidavit requests $125.00 per hour for Schmid, Saville and Hopwood, $100.00 per hour for Flaherty; $80.00 per hour for Durych; and $60.00 per hour for Julian and Bono.  We find that the more than 200 hours spent on this matter reflects the inexperience and, less so, the inefficiency of the firm attorneys, clerks and paralegal in prosecuting this claim.  Although a complex claim on some issues (as noted above), this matter was straightforward in other respects.


The hourly rates requested for legal services are rates we recognize as appropriate for attorneys, clerks and paralegal who have practiced at least on several cases before us.  Because of the inexperience and inefficiency noted above, we feel compelled to reduce the hourly rate of the parties.  Accordingly, we reduce the hourly rates of the parties as follows: attorney Schmid shall be reimbursed at the hourly rate of 100.00; Flaherty‑‑$80.00; Durych‑‑$65.00; and Julian and Bono‑‑$50.00. This reflects a reduction of roughly 20 percent.


in addition, we deny an award of fees for Saville and Hopwood.  These two attorneys spent less than an hour altogether on this case.  Their time appears irrelevant to the issues in this case.


Further, we have subtracted several hours from the total requested here.  Although we attempted to allow extra time for the inexperience of counsel, we still found some of the hours excessive and therefore unreasonable.  As indicated above, we subtracted time for 'in‑house' conferences and time spent reviewing file memos of others who worked on the case.  Although we allowed some of these hours, we excluded others.  Again, we find that this excess stems in part from the fact so many legal representatives worked on this case.


We also reduced or excluded several hours for time spent on 1) social security benefits research; 2) phone calls where no one answered or the party simply left a message; 3) unreasonable redundance or duplication of services; 4) clerical or administrative matters; 5) discussions of a possible personal injury claim, the return of the applicant's personal property, or inquiries with the Violent Crimes Compensation Board; and 6) transporting the applicant to and from a preheating.


After making these adjustments, including the reduction in hourly rates, we find that the total fees for the firm, including paralegal costs, are $20,588.00 We must now consider the benefits which the applicant received for the services performed.


The applicant did not win on all issues.  For example, her request for her own temporary total disability benefits was denied. in addition, she did not receive all the compensation rate she requested on Mr. Brown.  Nevertheless, she won substantial benefits in this matter.  She prevailed on the primary issues of work‑relatedness and the employer‑employee relationship.  Further, we awarded death benefits to the applicant; this is a long‑term benefit to her.  Accordingly, we conclude the applicant prevailed on 90 percent of her claim, and we award 90 percent of $20,588.00 or $18,499.20. We find that even with all the above reductions, this is still an extraordinary award of attorney's fees and paralegal costs.


Regarding costs, the applicant requests $928.40. Under AS 23.30.145(b) and 8 AAC 45.180, we deny the applicant's request for messenger charges; postage; telefax transmission costs;‑‑ a recording fee; a photograph reprint fee; copy charges and long distance telephone charges.  We can award copy charges at 10 cents per page, but no page total was provided.  Also, we can award costs for long‑distance telephone charges, but there was no showing they were relevant to this claim. Finally, the defendants argued that they paid for the cost of a deposition fee which the applicant requested.  We find insufficient evidence to award this cost.  Therefore, after reducing the request for the above reasons, we award costs of $139.00.

ORDER

The defendants shall pay a compensation rate, attorney's fees and costs in accordance with this decision.


Dated at Anchorage, Alaska, this 2nd day of October 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R.Torgerson, Designated Chairman

/s/ Joanne R. Rednall
Joanne R. Rednall, Member

/s/ John H. Creed
John H. Creed, Member

MRT/jpc

if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if riot paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marjorie A. Brown, employee/applicant; v. Robert E. Brown, employer; and (uninsured), Case No. 8904763 and 89047641 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of October, 1990.

Janet P. Carricaburu

Clerk

SNO

