ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

LARRY MEDICINE,
)



)


Employee
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 8101753



)
AWCB Decision No. 90-0242


v.
)



)
Filed with AWCB Anchorage

FRONTIER EQUIPMENT,
)
October 5, 1990



)


Employer,
)



)


and
)



)

PROVIDENCE WASHINGTON INS.,
)



)


Insurer,
)


Petitioner.
)



)


We heard this petition to dismiss on September 5, 1990 in Anchorage.  Employee, who was not present but testified by telephone, was represented by attorney Michael Jensen.  The petitioning  Employer and Insurer (Employer) were represented by attorney Patricia Zobel.  We closed the record when the hearing concluded.

ISSUES

1. Does AS 23.30.110(c) bar Employee's claim for medical benefits?


2. Should we award attorney's fees and costs to Employee if Employer's petition is denied?

CASE SUMMARY

This petition to dismiss under AS 23.30.110(c) concerns a claim for medical benefits based on a 1981 injury and a related 1985 compromise and release (C&R). Employee asserts he made a timely request for a hearing to seek payment for the related medical costs.  Employer argues that Employee's request is untimely primarily because a 1988 request for a hearing was not on the proper board‑prescribed form.


The record reflects that Employee reported two injuries in 1981.  The first, on February 24, 1981 was a right ankle and knee injury.  The second, on June 29, 1981 was, according to the injury report, an injury to the groin and abdomen.


In a deposition taken on June 8, 1982, Employee testified regarding these injuries, He essentially confirmed that the first injury involved a knee/ankle problem, and the second concerned primarily a groin or hernia problem. (Employee Dep. at 19‑20).  Employee also indicated he had not experienced any other injuries to his "limbs." (Id. at 11).


Apparently sometime in 1983 or 1984, Employer began receiving medical bills for chiropractic treatments rendered to Employee for neck and/or upper back symptoms.  Employer paid these bills for a while.  However, in a letter dated August 1, 1984 Laura Jenner, a paralegal working for Employer's attorney, sent Employee a letter stating that the bills for "spinal and cervical" manipulations could not be paid unless it was shown that the treatments were related to Employee's February 1981 (knee) injury. in addition, Jenner requested reimbursement for the bills which had already been paid.


On May 10, 1985 Employer filed a controversion notice (dated May 2, 1985).  In it, Employer denied payment for all medical benefits relating to a back or neck condition because there was no evidence of a specific back or neck injury during the period Insurer was liable.  The controversion notice referred only to the February 24, 1981 injury.


On June 3, 1985 Employee filed an application for benefits and a "Statement of Readiness to Proceed" which requested a hearing.  The application requested medical benefits for a June 30, 1981 injury to the groin, abdomen, upper back and arm.  Employer filed a timely answer denying that a back injury occurred on June 30, 1981. (June 11, 1981 answer of Gregory Youngman).


The parties subsequently settled the matter, and on October 8, 1985 Cynthia Lloyd, a board clerk sent the parties a letter indicating that the June 3, 1985 Statement of Readiness to Proceed was rendered "inoperative" because the case was settled.  The parties subsequently filed a Compromise and Release (C&R) document which was approved on December  19, 1985.


In the C&R, the parties compromised their dispute on both the February and the June 1981 injuries.  Regarding the June 1981 injury, the C&R states Employee injured his "neck, left arm and shoulder." (C&R at 1).


In the dispute section, Employee argues that his June 1981 injury "was a substantial factor resulting in his neck and shoulder problem. . . . Employer argues just the opposite, i.e., that the June 1981 incident was not a substantial factor necessitating treatment. (C&R at 2).


As part of the settlement, Employer agreed to "be responsible for reasonable and necessary medical expenses incurred and attributable to the incident referred to herein including all outstanding medical bills." (C&R at 3).  In another section, the document states that "[a]ll past medicals are compensable and shall be paid as well." (C&R at 4).


In addition, the document states that Employer "shall be responsible, under the terms of the Alaska Workers' Compensation Act, for reasonable and necessary medical expenses related to the employee's injuries. . . ." (C&R at 3).  Finally, the agreement states that “[i]t is the intent of this agreement to compromise all benefits which might be due to the employee pursuant to the terms of the Alaska Workers' Compensation Act except future medical expenses as outlined [in the agreement]." (C&R at 3).  This document was drafted by Employee's attorney.


On June 1, 1987 Employer filed another controversion notice (dated May 28, 1987). in this notice, Employer stated that the May 2, 1985 controversion was "still in effect." Again, the notice refers to the February 1981 knee injury.


On December 15, 1988 we received a letter from Employee (dated December 12, 1988).  In it, Employee enclosed a copy of the 1985 C&R.  He also asserted that Insurer had been billed by his chiropractor many times, and Employer had not paid any medical or transportation costs since the agreement was "signed." He then stated: "I request a hearing with the Board." (Medicine December 12, 1988 letter).


Subsequently, Betty Johnson, an officer with the Division of Workers' Compensation sent Employee forms "necessary to request a hearing . . ." (Johnson December 16, 1988 letter).  On April 2, 1990 Employee filed an application for medical costs based on the June 29, 1981 "jury. (Application dated March 30, 1990).


Employee testified that his medical hills were paid up to October or November 1985.  He further testified that the C&R was for his shoulder problems.


Employer argues that AS 23.30.110(c) bars Employee's claim.  Employer points out that it is not ‑relying on the May 1985 controversion notice, but is relying on the May 28, 1987 controversion notice in arguing that Employee's claim should be barred.  Employer further argues that Employee's December 1988 should not be deemed a proper request for a hearing.  Under this scenario, Employer asserts that Employee's claim should be denied because he did not request a hearing until sometime in 1990, more than two years after the 1987 controversion.  Finally, Employer argued at hearing that the 1985 C&R clearly outlined Employer's dispute that the 1981 injury was not a substantial factor in necessitating medical treatment for Employee's neck, and this issue continues to be in dispute." Employer then pointed out that the controversions filed subsequent to the 1985 C&R illustrated that the chiropractic treatments continued to be in dispute.


Employee contends, among other arguments, that his 1988 request for hearing is valid, and is well within the two‑year limitation period in §110(c).  Employee asserts that we would unreasonably elevate form over substance if we refused to consider Employee's letter a request for a hearing in accordance with §110(c).  Employee also contends we should riot consider the May 1985 controversion valid for our determination here because the parties settled their dispute after the May 1985 controversion was issued by Employer.  Finally, Employee argues that his claim should not be barred by §110(c) because there was no “claim" to controvert until April 2, 1990 when he filed his most recent application.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.110(c), in effect for Employee's injury states in pertinent part: "if a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied."


In their arguments, the parties cited to several board decisions which discussed 9110(c), including what constitutes a claim, a controversion and a request for a hearing.  However, we find, but for a different reason, that §110(c) does not bar Employee's claim for medical benefits based on his June 1981 injury.  Based on the parties' arguments at hearing, the documents in the record, and the contents of the 1985 Compromise and Release agreement (C&R), we conclude that the parties never settled the compensability of future medical benefits based on the June 1981 injury.


Employer never paid a single medical bill on this claim since we approved the C&R, and it asserts that this issue has always been in dispute.  Therefore, the October 8, 1985 letter making the Statement of Readiness inoperative was ineffective as to this issue.  Although Employer agreed to pay for reasonable and necessary medical benefits related to the June 1981 incident, it never agreed that Employee's injury necessitated treatment.  In reality, its subsequent refusals to pay for Employee's medical bills indicate that Employer would never find any bills reasonable and necessary. (We can understand their reasoning since Employee is requesting payment for neck or shoulder treatment as a result primarily of a groin injury).  Therefore, Employee's 1985 application on this issue is still in effect on this issue.


Even if we found that this issue had somehow been resolved, and that the dispute centered on whether or not Employee's treatment subsequent to the 1985 C&R was compensable under AS 23.30.095, we would still find that Employee's claim was not barred by AS 23.30.110(c).


Assuming that Employee's submission of medical bills. (after the 1985 C&R) somehow constituted a claim for benefits, and assuming that the 1987 controversion notice was valid, Employee still requested a hearing within two years of this controversion because he requested in December 1988.  We agree with Employee that if we required an injured worker to complete some board‑prescribed form in order to meet the statutory requirement of requesting a hearing, we would be elevating form over substance.


For these reasons, we conclude that that Employee's claim is riot barred by AS 23.30.110(c). Accordingly, Employer's petition to dismiss is denied.


Employee's attorney submitted an affidavit of attorney's fees and costs, and also requested payment for additional time after completion of the affidavit.  We find that employee's attorney was successful on employer's petition to dismiss his claim for medical benefits.  We find the fees as requested are reasonable and award them under AS 23.30.145(b).


We note that on August 16, 1990 the parties filed a stipulation.  We find that this stipulation is not a stipulation "of fact or to procedures . . . ." 8 ACC 45.050(f). Therefore, we find the stipulation is not binding on either party.

ORDER

1. Employer's petition to dismiss under AS 23.30.110(c) is denied and dismissed.


2. Employer shall pay attorney's fees and costs in accordance with this decision,


Dated at Anchorage, Alaska, this 5th day of October, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s D. F. Smith
Darrell F.  Smith, Member

MRT/dt

if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Larry Medicine, employee/respondent; v. Frontier Equipment, employer; and Providence Washington Insurer, insurer/defendants; Case No. 8101753, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of October, 1990.

Dwayne Townes, Clerk
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