ALASKA WORKERS' COMPENSATION BOARD

P. O. Box 25512 Juneau, Alaska 99902‑5512

DONALD M. WOLFER,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case Nos.
8101733



)

8502101


v.
)
AWCB Decision No. 90-0252



)

VECO, INC.,

)
Filed with AWCB Anchorage



)
October 12, 1990


Employer,
)



)


and
)



)

HOME INSURANCE CO.,
)



)


Insurer,
)


Petitioners.
)



)


We heard this petition to compel discovery on October 5, 1990 in Anchorage.  Respondent was present and was represented by attorney Charles Coe.  Petitioners were represented by attorney Marilyn Kamm.  There was no appearance by other parties who have been involved in other aspects of this case.

ISSUE

Should we order Respondent to provide Petitioners with written authority to allow the Social Security Administration (SSA) to release all of his social security records, including all medical records in his social security file?

CASE SUMMARY

During the past year or so, we have issued three decision and orders in this matter. All three decisions have been appealed to the superior court.  In the most recent decision, we ordered, among other things, Petitioners to pay Respondent temporary disability benefits. Wolfer v. VECO Inc., AWCB No. 90‑0132 (June 13, 1990).


Initially, Respondent testified that he had provided Petitioners with the necessary release several times.  He testified that he sent releases to Petitioners, and he offered unsigned copies of these releases as Hearing Exhibits One, Two and Three.  Nonetheless, after testifying that he had already provided the required releases, Respondent clarified that he was still refusing to release medical records from his SSA file.


We note that none of these releases (which appear to be original documents) were signed, and Petitioners' attorney asserted she had never received these releases.  In fact, Petitioners attached copies of these same unsigned releases to their hearing brief.


Respondent gives several reasons to support his argument that he should not be required to release medical records in his SSA file.  First, he testified he is concerned that Petitioners will misuse the release because in the past, they shared information with other parties who should not have received the information.


Secondly, Respondent argues that it is unnecessary to get any medical information from his SSA files because his case has already been decided by the Board and is in fact on appeal; therefore, he reasons, there is no need to conduct continuing discovery, and any issue regarding the medical evidence is moot at this time. He adds that Petitioners are really just attempting to retry his case.


Finally, Respondent contends that the only SSA information which Petitioners need is that pertaining to the SSA offset under AS 23.30.225. Respondent testified he provided this information to Petitioners previously.  As proof, he submitted a letter dated July 24, 1990 in which he outlined the amount of SSA benefits he has received and is eligible for. (Hearing Exhibit 3).  In the letter, he asserted he had signed at least four such releases in the past.  He also submitted an SSA benefits form which outlines the amounts of SSA benefits he is eligible for. (Hearing Exhibit 5). (Petitioners clearly received all but the releases because copies of Exhibits 4 and 5 were attached to their hearing brief).


In addition, Respondent submitted a copy of a receipt for certified mail indicating something was sent to attorney Kamm's office on July 24, 1990.  However, this is not an original copy; it is merely a "copy machine" copy of the receipt.


Among their arguments requesting we order a release, Petitioners assert that there is a continuing duty to provide medical records to all parties to the claim.  Further, Petitioners contend that Respondent has waived any possible objections to a release by claiming benefits under the Alaska Workers' Compensation Act (Act). (Petitioners' Hearing Brief at 4).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find three sections of our Act applicable on the issue before us. The first is AS 23 30.095(a), which states in pertinent part: “The employer shall furnish medical, surgical, and other attendance or treatment..... for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . . .”


The second section is AS 23.30.095(h), which states:

(h) Upon the filing with the board by a party in interest of an application or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the board the original signed reports of all physicians relating to the proceedings which they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on the adverse party.  There is a continuing duty on the parties to so file and serve all the reports during the pendency of the proceeding.


The third applicable section is AS 23.30.107 which states: "Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation provider, or rehabilitation administrator to obtain medical and rehabilitation information relative to the employee's injury."


As noted, we found this claim compen5able in our June 1990 decision. In addition, we found Petitioners liable for these benefits based on our analysis and conclusions under the last injurious exposure rule.  Therefore, Petitioners were required to pay temporary disability benefits and medical costs related to the injury.


Petitioners appealed our decision.  Subsequently, the superior court stayed payment of the benefits awarded in our decision.


Respondent argues that there is no need to get the SSA medical records because the board has already decided the merits of his claim, and Petitioners are really just attempting to retry Respondent's claim.  We disagree that there is no need to get the SSA medical records.  Respondent should already have provided those records to the parties and filed them into our record, as mandated by AS 23.30.095(h) and AS 23.30.107. Those medical records may be relevant to all issues in this workers' compensation claim.  In our June 1990 decision, we ordered Respondent to comply with the requirements of AS 23.30.095, As 23.30.107, and 8 AAC 45.052. (Wolfer, June 13, 1990 Decision and order at 36).  Respondent clearly has failed to abide by our order.


After having decided the underlying merits of this matter, we now find out that we may not have had all relevant medical records necessary for our decision.  As indicated in AS 23.30. 095 (h), there is a continuing duty to provide medical records during the pendency of a proceeding.  We find that Respondent's proceeding is pending if he is either applying for or receiving workers' compensation benefits, and if his claim has been decided by us but is pending on appeal.


In our June 1990 decision we ordered payment of temporary disability benefits during Respondent's disability.  We pointed out, based on the evidence in the record, that his disability was minor, and there was absolutely no evidence of permanent disability. (Wolfer, June 13, 1990 Decision and Order at 33).  Because of these findings, and since we concluded only temporary benefits were then due, Petitioners can conceivably request dismissal of Respondent's claim at any time they believe they can show by a preponderance of the evidence that Respondent no longer has a loss of earning capacity and is therefore not disabled.  We conclude that we have continuing jurisdiction over this issue.


As pointed out by the Alaska Supreme Court in Fischback and Moore v. Lynn, 407 P.2d 174, 176, (Alaska 1965); "it is the general rule that when an order of an administrative agency is appealed to a court, the agency's power and authority in relation to the matter is suspended as to questions raised by the appeal." For the reasons previously stated, we conclude we have jurisdiction over this matter, and we find there is a need to obtain all of Respondent's social security records, including the medical records.  Respondent shall provide the appropriate release.


Respondent also argues that he has already signed several releases and provided them to Petitioners for the purposes of allowing Petitioners to get social security information.  He hastens to add that the only information they need is that necessary to compute the SSA offset under AS 23.30.225.


We have already ordered Respondent to provide his entire social security record, including his medical records.  Still, we deem it important to address whether Respondent provided the releases as alleged.


As we indicated, the releases ‑‑ denoted as Hearing Exhibits One, Two and Three ‑‑ were unsigned releases.  Hearing Exhibit One, in particular, is a release Petitioners sent to Respondent; it is on their attorney's stationary, and we find it is an original release sent by Petitioners to Respondent.  Yet, Respondent claims he signed a copy of this release and sent it to Petitioners, who in turn assert they have not received a release from Respondent and were surprised to hear Respondent had signed the release.


We find, based on the evidence presented, that Petitioners did not receive any of the releases allegedly sent by Respondent.  Moreover, we seriously doubt that Respondent sent the releases.  If Petitioners had received a signed copy of Hearing Exhibit One, they would have sent it to the SSA to get the Employee's medical records because this exhibit appears to allow release of Employee's medical records. (However, Petitioners need to add the term It medical records" into this release to make sure there is no question the medical records are included in the release) . Besides, as pointed out by Petitioners, they would not have requested this hearing if they had already received the necessary written release.


Respondent expressed a concern that Petitioners would misuse" a release by providing the medical records to entities who are not parties to this action.  This is a valid concern although we see no evidence of misuse in the record.  When Petitioners receive the SSA medical records, they shall provide a copy only to us, to Respondent, and to counsel for Tikigaq and Veco, Inc. as self‑insured, and no other parties.


For all of the above reasons, we conclude that Petitioners have not received the necessary release to obtain Respondent's social security administration records.  Respondent shall provide a release to allow Petitioners to obtain his entire social security file, including his medical records.  Moreover, this claim cannot proceed any further until we have received the medical records from Respondent's Social Security Administration record. 8 AAC 45.074(a)(7).

ORDER

Respondent shall provide Petitioners written authorization for the Social Security Administration to release Respondent's entire social security record, including his medical records, in accordance with this decision.  This claim is continued until these records have been filed with the Board.


Dated at Anchorage, Alaska, this 12th day of October, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ HM Lawlor
Harriet M.  Lawlor, Member

/s/ Donald R. Scott

Donald R. Scott, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald M. Wolfer, employee/respondent; v. Veco, Inc., employer; and Home Insurance Co., insurer/petitioners; Case Nos. 8101733 and 8502101; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of October, 1990.

Clerk
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