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P.O. Box 25512 Juneau, Alaska 99802‑5512

CHRISTOPHER GERALD,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8212851



)
AWCB Decision No. 90-0255

VECO, INC.

)

(self-insured),
)
Filed with AWCB Anchorage



)
October 19, 1990


Employer,
)


Defendant.
)



)


We heard this petition to stop eligibility for medical benefits on July 25, 1990 in Anchorage.  Employee (Respondent) was not present but was represented by attorney William Erwin.  Employer and Insurer (Petitioners) were represented by attorney Phillip Eide.  During the hearing, the parties learned of the existence of medical evidence which neither party knew existed.  We therefore continued the hearing pending receipt of the documents, and service of them to the parties.  We then gave time for written closing arguments and closed the record on September 19, 1990, the date we next met after the time passed for the filing of briefs.

ISSUE

Is Employee's medical care still compensable under AS 23.30.095?

CASE SUMMARY

According to a Compromise and Release (C&R) agreement reached in this matter, Employee injured his back and neck on July 14, 1982 while lifting a piece of gas pipe.  (C&R approved November 22, 1984).  He experienced immediate pain in his neck, shoulder and arm with paresthesias in his left hand.  (January 24, 1984 report of Michael James, M.D.).  He was eventually diagnosed for left thoracic outlet syndrome which was treated by Michael Newman, M.D., who performed a left first rib resection.


Employee was paid temporary total disability (TTD) benefits for most of the period from his injury until April 1984.  Employee, who had experience in various aspects of construction work, including carpentry, was retrained as a cabinet maker.  However, a dispute developed over Employee's cooperation in vocational rehabilitation.  (See, e.g., April 17, 1984 letter of Jill Friedman, R.N., Rehabilitation Nurse).  Employee's benefits were stopped in April 1984, and a dispute arose over his continuing eligibility for workers' compensation benefits.


The parties subsequently agreed to compromise Employee's claim for benefits.  In the C&R, Employee accepted $5,000.00 in exchange for waiving his right to all possible benefits under the Alaska Workers' Compensation Act (Act) except for medical benefits, under the Act, incurred and attributable" to the injury.  (C&R at 2).


Employee has continued to get periodic treatment from Lavern Davidhizer, D.O., who had treated Employee since 1983.  These periodic treatments have consisted primarily of exercise, heat, massage, other therapy and prescribed drugs including flexeril, darvocet, elavil and valium.


Although Employee did not testify, Dr. Davidhizer's records indicate Employee has returned to work in construction.  In fact, Employee appears to have resumed his normal activities before his November 1984 C&R.  For example, physicians' reports indicate Employee sought treatment with Dr. Davidhizer between May and September 1984 because Employee experienced increased pain in the thoracic area and left shoulder after playing softball and racket ball, swimming, and spending the summer of 1984 building his own house.


A month after the C&R, Employee was treated for increased pain after working eighty‑hour weeks on a "bush job."  (Davidhizer December 26, 1984 report).  Employee has continued to treat periodically since then.  Dr. Davidhizer's diagnoses on the physician's reports are "thoracic pain" and "back pain."  The reports indicate Employee has continued to work in the construction field.  In addition, Employee presumably did some commercial fishing in 1988. in a report dated May 27, 1988, Dr. Davidhizer stated that "when on a fishing trip (with) hard work and long hours (Employee) had increased pain but worked anyway and recovered in two days.  Pain and muscle spasm (in the) thoracic area."


The medical documents and billings in the record indicate that Dr. Davidhizer treated Employee approximately monthly in 1985; bimonthly in 1986;  17 times in 1987;  and semimonthly in 1988 and 1989.  On July 25, 1988 Employer filed a controversion notice denying payment of all future medical care because the "medical care that claimant is receiving is not necessary or directly related for the process of recovery for the July 13, 1982 injury."  (July 21, 1988 controversion notice).


Dr. Davidhizer testified that Employee has been doing well the past several years, and he is pleased with Employee's recovery.  Before realizing he did not have all of Employee's records in one file, the doctor stated that Employee periodically aggravated his injury, but Employee had less and less of a need for treatment over time.  He also stated that the process of healing has decreased the frequency of visits.


Regarding his diagnoses of "back" and "thoracic" pain, Dr. Davidhizer stated these were interchangeable terms.  He testified that Employee's problem was almost always in the thoracic area.


Regarding his need to continue to see Employee, Dr. Davidhizer asserted that if Employee hadn't been injured in the first place, he wouldn't be having trouble since then.  He also stated there had essentially been no objective findings since February 12, 1987 except for periodic muscle spasms.


Dr. Davidhizer was asked for his opinion on statements made by Richard Sutherland, D.O., who examined Employee on August 29, 1983 at Employer's request.  In that report, Dr. Sutherland pointed out that Employee had an initial injury in September 1981.  At that time, Employee experienced pain along the left 'vertebral scapular border while carrying lumber.  Employee continued to suffer pain intermittently until his July 1982 injury, with Employer, which also affected the left vertebral scapular border.


Dr. Sutherland examined Employee, reviewed his medical history, and concluded "that physical therapy and medical support may have reached a point of diminishing returns and Mr. Gerald's best interest might be served by Attempting to emancipate him from physician/physical therapy dependence into a program of active exercise . . . in order that he might be responsible for his own repair to the greatest degree possible."  (Sutherland August 29, 1983 report at 2).


Dr. Davidhizer, when asked about the latter statement by Dr. Sutherland, testified that there was a "lot of truth" to it.  He also agreed with Employer's reading from the Physician's Desk Reference on the prescribing of the medications flexeril and valium; that is, Dr. Davidhizer agreed that normally, these drugs should be prescribed only for the acute phases of an injury and should then be stopped.  He admitted, and the record reflects, that he prescribed flexeril and valium for Employee for several years after his injury.


Dr. Davidhizer also seemed to be in aware of Employee's past alcohol and drug abuse as reported by Michael Rose, Ph.D., a clinical psychologist who examined Employee in 1984.  Given this past history, Dr. Davidhizer testified that it is a "possibility" that Employee may have become dependent on the prescribed medications, and Employee may have received secondary gain from valium consumption.  However, Dr. Davidhizer was quick to add that Employee has apparently recovered from this alcohol/drug problem, and is "getting on with his life and doing great." Dr. Davidhizer also added that in his opinion, Employee has reached maximum medical recovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In this case, we must determine whether, under AS 23.30.095, we should authorize payment or continued treatment of Employee's condition by Dr. Davidhizer for anytime since Employer's July 1988 controversion.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), aff’d Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986);  Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


After reviewing the record here and listening to Dr. Davidhizer's testimony, we have serious doubts whether Dr. Davidhizer's treatment of Employee is curative (that is, necessary for the process of recovery), reasonable or related to Employee's 1982 injury.  In some respects, Dr. Davidhizer's treatment by prescription drugs may well have aggravated Employee's underlying alcohol/substance abuse problem as reflected in Dr. Rose's report.  We find that the reports of Dr. Sutherland and Dr. Rose correctly foretold how treatment such as that provided by Dr. Davidhizer would not reasonably aid in the process of Employee's recovery.


We find that Employer has been generous in paying for Dr. Davidhizer's medical treatments until July 1988.  In addition to the doubts we expressed above, we also question to what extent subsequent employments may have aggravated Employees.9 condition, thereby affecting Employee's continued eligibility for medical benefits.  However, Employer did not provide any medical evidence or other evidence on Employee's recent work history.


Therefore, we conclude, by a preponderance of the evidence, that Employee has failed to prove the need for treatment by Dr. Davidhizer since July 1988, when Employer controverted his medical care.  Accordingly, we deny and dismiss Employee's request for payment of these medical benefits.


In this decision, we find that treatment by Dr. Davidhizer has not been compensable under AS 23.30.095 since July 1988.  Nonetheless, we find insufficient evidence in the record to deny Employee's continued eligibility for medical benefits under the 1984 Compromise and Release (C&R).  We hesitate to make such a finding solely on the record before us, particularly since there is no evidence on Employee's subsequent job history, or alternative medical evidence.  Therefore, under AS 23.30.095(a), Employee still has the right of review for payment of medical costs for his 1982 injury.  As stated in AS 23.30.095(a)," [t]he board may authorize continued treatment or care or both as the process of recovery may require."


Employee also requested an award of attorney's fees and costs.  We find that Employee retained an attorney who was successful in prosecuting his claim for continued eligibility for medical benefits under his 1984 C&R.


However, Employee's attorney did not specify whether his request for attorney's fees was under As 23.30.145(a) or AS 23.30.145(b). We conclude his request was under AS 23.30.145(b) since Employer was resisting payment of medical costs.


A board regulation, 8 AAC 45.180 (d) (1), which went into effect recently, states:

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


Clearly, AS 23.30.145(a) is inapplicable to this claim.  Under the above regulation, and since Employer failed to submit the required affidavit at least three working days before the hearing, we may only award Employee's attorney statutory minimum attorney's fees.  However, we are riot awarding any amounts of compensation here.  We have only concluded that Employee continues to have the right of review for medical costs under AS 23.30.095, and pursuant to his 1984 C&R. Therefore, under the facts of this case, this panel finds this regulation ineffective to address this issue.


Still, AS 23.30.145(b) clearly provides for an award of attorney's fees and reasonable costs in this case.  Accordingly, we award reasonable fees and costs under AS 23.30.145 (b).  Therefore, we order Employee's attorney to file an affidavit of his attorney's fees and costs and simultaneous serve those documents an Employer for payment.  This affidavit must be served within ten days from the date of this decision.  Employer shall have fourteen days after receipt to pay reasonable fees and costs.  We retain jurisdiction to resolve any subsequent disputes which may arise on the issue of attorney's fees and costs.

ORDER

1. Employee's request for payment of the medical treatment and bills of Lavern Davidhizer, D.O., is denied and dismissed.


2. Treatment by Dr. Davidhizer is no longer  compensable under AS 23.30.095.


3. Employee shall continue to be eligible for medical benefits under the terms of this decision.


4. Employer shall pay attorney's fees and costs in accordance with this decision.


Dated at Anchorage, Alaska, this 19th day of October, 1990.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ HM Lawlor
Harriet Lawlor, Member

MRT/mrt/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Christopher Gerald, employee/applicant;  v. Veco, Inc., employer, self‑insured, defendants; Case No. 8212851; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 14th day of October, 1990.

Clerk
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