ALASKA WORKERS’ COMPENSATION BOARD

P. O. Box 25512 Juneau, Alaska 99802‑5512
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)
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)
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)



)


This claim for temporary total disability (TTD) benefits, medical benefits and actual attorney's fees was heard on October 3, 1990, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph A. Kalamarides.  The employer and insurer (employer) were represented by attorney James M. Bendell.  The record closed at the conclusion of the hearing.

SUMMARY OF THE EVIDENCE

Alldredge testified at the hearing that while working as a dishwasher for the employer on July 22, 1989, he hit a plate which was to be thrown away with his right fist and injured his index finger. As a result of this injury, the employee incurred medical expenses, a permanent partial impairment rating of one percent and six weeks of lost wages.  He explained that at the time of the incident, he was 16 years old and working his first job.  Alldredge testified that he broke the plate with his fist because he thought that was the way to destroy it before throwing it away.  Re stated that he had witnessed that procedure being used before by Bill English, the acting manager of Godfather's Pizza.  Alldredge also mentioned that another employee, Monica Madson, had seen English break a plate with his hand.  Finally, he commented that other employees had told him that English had broken dishes with his hands.


In the record is the signed statement of Monica Bride Madson dated October 12, 1989, which states:

During my first time of employment at Godfather's Pizza I saw the acting manager (Bill English) break a dinner plate that was already cracked and going to be thrown away with his hand.  He held it up and broke it with his hand.

I've also seen other employees doing the same thing, one being James Fogg (a delivery driver).


Roger Sargraves, Alldredge's supervisor, testified it was neither the employer's policy nor the custom among the employees to break dishes with their hands.  He acknowledged, however, that after the employee was injured he was told by Madson that English had broken dishes with his hands.  Sargraves stated that just before the incident, Alldredge asked him if he should break the plates and Sargraves said "don't break it." He stated it was "very possible [Alldredge] didn't hear him" give the warning because the dishwasher was most likely on, and he may have been turning away from Alldredge when he said it.


Bill English testified he was the acting manager of Godfather's Pizza when the employee was injured, it was not the employer's policy to break dishes with one's hands, and he never broke any dishes.


Also the record is a transcript of an interview that Carrie Kay had with the employee on August 4, 1989.  This transcript states in part:

Q. Can you tell me ‑ describe to me how the accident happened?

A. Well, I was doing dishes and there was a plate that had gum on it and my Manager was there and he told me to throw it away and I had heard from a couple of days earlier ‑ I don't remember when but I heard that if you punched a plate in the center you could crack it.  And so I figured I'd try that and without thinking I just punched it and my hand went through it and it shattered like glass and put about thirteen cuts on both of my hands.  And one cut was on the knuckle that was serious.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(2) provides:

“arising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employee and employer‑sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from employer‑provided facilities;

The question we have presented to us is whether the employee's breaking a plate with his fist while washing dishes was an employer‑sanctioned activity.

The employee urges us to adopt the "New York rule" in horseplay cases.  This rule, basically, extends workers' compensation benefits to employees participating in horseplay which has become a regular incident of the employment. 1 A. Larson, The Law of Workmen's Compensation §23.41 at 5‑167 (1989).  The employee cited two recent cases to illustrate the rule. in Lubrano v. Malinet, 480 N.E.2d 737 (1985), the claimant, a 16 year old "gas jockey" at a service station, had been shown a trick by a fellow employee in which a lighted match was thrown into a bucket containing a residue of gasoline, oil, and grease without causing an explosion. 
The co‑employee had learned this trick from either the owner of the station or a third employee.  Two days later the claimant, during an idle period, tried to perform the trick for a friend but the bucket: exploded causing severe burns.  The board awarded compensation The appellate court reversed and the Court of Appeals restored the board's award.  In restoring the award the Court of Appeals stated:

Injuries or death arising from employee horseplay are compensable under the Workers' Compensation Law if they result from conduct which "may reasonably be regarded as a incident of employment." (Citations omitted).  These commonly known risks of employment occur when employees momentarily abandon work to play, tease, test one another or satisfy their curiosity. (Citations omitted). Here, in light of the claimant's youth, and the fact that the injury occurred during an idle period and resulted from curiosity about materials related to his work (citations omitted) , the Board was warranted in concluding that the incident which caused claimant's injuries was related to his employment.  Furthermore, because there was testimony that at least two other workers at the station had previously engaged in the same conduct, the Board's determination that it was cumulative horseplay, and not an isolated incident, is supported by substantial evidence.

Id. at 739.


In Aucompaugh v. General Electric, 490 N.Y.S.2d 647 (1985), the claimant was injured while attempting to do a handstand on the arms of a swivel chair.  An award of compensation was affirmed.  There was evidence that employees regularly did physical exercises.  The horseplay was found not "an isolated bit of foolery, but a risk of employment of the kind to be expected during

slack periods."


It should also be noted that a mere warning is not always sufficient to defeat a claim for compensation.  Professor Larson states:

New York has held, however, that under this rule a mere warning not to engage in this kind of horseplay does not necessarily rule it out as an established incident of the working environment In Montpetit v. Standard shade Roller Corporation, decedent initiated or took part in the initiations some water throwing which reached its tragic climax when a co‑employee threw gasoline back at the decedent, thinking it was water.  There was some evidence that horseplay was indulged in, to the knowledge of the foreman, and that he had warned the offenders to stop.  The court said: "The risk of the employer does not necessarily stop with a warning which might sometimes be insufficient, or so it could be found." One almost gets the impression that the showing of the warning may have done the employer's case more harm than good, since the very fact of the warning established both the existence of the practice and the foreman's knowledge of it.

1 A. Larson, The Law of Workmen's Com2ensation §23.41 at 5‑171 (1989).


The employer contends that the employee's claim should he denied because the breaking of the plates was not a routine practice at Godfather's Pizza, the employee was warned not to break the plate by his supervisor, and the statute provides that an employee is not entitled to benefits when he intentionally tries to injure himself.


In applying the rule to the facts of this case, we find that the employee's action of breaking a plate with his fist was an employer‑sanctioned activity and, accordingly, arose out of and in the course of employment.  This conclusion is based on a number of factors. First, we considered Alldredge's youth and lack of work experience. He was only 16 years old and in high school at the time of injury.  Working for the employer was also the employee's first job.  He had no frame of reference on how to conduct himself in the work place except for what he observed and heard others do. in this case, Alldredge testified that he heard coworkers talking about incidents when the employer's manager broke dishes with his hands.  This testimony is supported by Madson's statement that she had seen English and another employee break dishes with their hands.


More importantly, the employee testified that he had actually seen English break a plate in the manner that he tried to duplicate on July 22, 1989.  We find Alldredge to be a credible witness.  AS 23.30.122. Based on the weight we give to the employee's testimony in conjunction with Madson's statements, we find that English's statements to the effect that it was not the employer's policy to break dishes and he never broke any, have little, if any, probative value. in summary, we conclude that the horseplay Alldredge participated in July 22, 1989, was a regular or customary incident of his employment.


We also disagree with the employer's contention that the claim is barred by AS 23.30.235, which provides in part:

Compensation under this chapter may not allowed for an injury


(1) proximately caused by the employee's willful intent to injury . . . any person;


In review of the record, we find it absolutely devoid of any evidence indicating that the employee punched the plate intending to injure himself.


The next question is whether the employee is entitled to TTD benefits between July 22 and September 11, 1989.  Alldredge stated that he was unable to work during that period due to his injury and no evidence to the contrary was submitted. The record reflects that the employee was seen at the Providence Hospital emergency room on July 22, 1989 by Kevin Park, M.D. In a report written after an examination, Dr. Park stated:

ASSESSMENT: 1. Right second finger laceration with extensor tendon transaction.

PLAN: The patient's case was discussed with Dr. G. Siegfried who agreed to see the patient in the emergency room.  The plan is for surgical repair.  The patient is to be given Ancef I gram IV piggback and an x‑ray is pending.  The patient's care is to be transferred to Dr. Siegfried upon his arrival to the emergency room.

The record also shows that Alldredge was treated by George E. Siegfried, M.D., on July 27, August 24, September 7, and Decemer 27, 1989. Accordingly, TTD benefits should be paid during this period. The employee also requests that medical expenses in the amount of $1,158.50 be paid by the employer. Since the employer has not questioned these expenses and we find them reasonable, we award them to the employee.


Finally, Alldredge requests that we award him $1,665.00 in attorney's fees.  Since this fee represents only nine hours attorney's time at $125.00 per hour and six and three‑quarters hours of legal assistant fees at $80.00 per hour, we find them reasonable and direct the employer to pay them.  The employer also did riot object to the amount of fees.

ORDER

1. The employer shall pay the employee TTD benefits for the period between July 22 and September 11, 1989.


2. The employer shall pay the employee's medical expenses of $1,158.50.


3. The employer shall pay the employee $1,665.00 in attorney's fees.


Dated at Anchorage, Alaska, this 24th day of October, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder

Russell E. Mulder, Designated Chairman

/s/ HM Lawlor
Harriet Lawlor, Member

DISSENT OF BOARD MEMBER RICHARD L. WHITBECK

My dissent from the majority is based on a substantial disparity between what the employee stated soon after the accident and what he testified to at the hearing. on August 4, 1989, just 13 days after his injury, the employee told Carrie Kay in a recorded interview that he punched the plate because "I heard that if you punched a plate in the center you could crack it.  He did not mention having seen English punching a plate.  At the hearing, more than a year after the injury, Alldredge testified that he had acutally seen English crack a plate with his fist before the accident.  This difference in stories is critical to me.  I believe either the employee's recollection of what happened was better shortly after the incident and he only heard from others of English's actions, or by the time the hearing was held a year later he actually invented the story of seeing English punching the plate. in either case, I believe the employee punched the plate totally on his own volition and not as a regular or customary incident of his employment.  Accordingly, I conclude his claim should be denied.

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Christian Alldredge, employee/applicant; v. Godfather's Pizza, employer; and St. Paul Fire & Marine, insurer/defendants; Case No. 8918551; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of October, 1990.

Clerk
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