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On September 6, 1990, we heard the employee's claim for temporary total and permanent total disability (TTD and PTD) benefits and medical expenses, penalty, interest and attorney's fees and costs.  The employee was present and represented by attorney Dennis P. James.  The employer and insurer (employer) were represented by attorney Monica Jenicek.  At the conclusion of the hearing, the employee's case had been presented and her attorney stated that no further witnesses would be called.  The employer's case, however, had not been fully completed and the parties stipulated that the affidavits of the remaining employer's witnesses could be submitted instead of their live testimony.  It was also agreed that if the employee objected to these affidavits, the witnesses would be deposed.


On September 17, 1990, the employer submitted the affidavits of Beth Balen, Betty L. Tutt, Ron Deiss and Chris McKellar.  No objection to these affidavits was filed by the employee.


The employee submitted the affidavit of Vivien Tincher on September 18, 1990, and the affidavit of Diane Brevak on September 21, 1990. On September 20 and 21, 1990, the employer filed petitions requesting that we neither accept nor consider the affidavits of Tincher and Brevak.  In these petitions, the employer's attorney states that we should not consider these affidavits for the following reasons:

First, the Board's provision for affidavit submission was to allow the employer to complete its case, not to allow the claimant to re‑open the record for further evidence.  Ms. Dwight rested her case and concluded her testimony on September 6, 1990.  The testimony Ms. Dwight attempts to introduce by way of Ms. Tincher's affidavit is primary testimony, not rebuttal. it is directly attempts to support Ms. Dwight's original claim.

Second, Ms. Tincher was not listed on Ms. Dwight's witness list.  The appropriate Board regulation, 8 AAC 45.112, provides as follows:

"If a party . . . files a witness list that is riot in accordance with this section, the board will exclude the party's witnesses from testifying at hearing . . ."

In this case, only Ms. Dwight and Dr. Buff Burtis were listed on the witness list. The purpose of the witness list is to apprise the parties in advance of hearing of the existence and general nature of the testimony of the witnesses on whom each side intends to rely, so that the substance of their testimony can be fairly met by opposing testimony or cross‑examination.

In this case, Ms. Dwight can hardly claim to have not known of the existence of the witness at the time her witness list was filed, because the witness claims to have been an eye witness to Ms. Dwight's problems.  Nor can she claim she was unaware of the need to present specific eye witness testimony ‑regarding the extent of her so called allergic reaction, since she has been clearly apprised since the receipt of November 1989 of Dr. Abba Terr's medical report of the employer's position that her alleged history of symptoms does not support her claim.  Yet Ms. Dwight failed on any Occurrence Report or other document to list Ms. Tincher as a witness, and failed to include her on the witness list.

Further, Ms. Tincher’s affidavit makes clear that she was not even contemplated as a witness until after the time the original hearing took place, in that she was known to Mr. James, Ms. Dwight's attorney, until she visited him "on an unrelated matter," on September 7, 1990.



The employee did not respond to the petitions directly except to state at page 9 of her brief.  "These witnesses, through their Affidavit, should be considered Rebuttal witnesses and not required to be listed prior to Hearing."



For the reasons set forth above by the employee's attorney, we will not consider the affidavits of Tincher and Brevak.



The employer submitted its post‑hearing brief on October 1990 and the employee filed hers on October 4, 1990, at which time the record closed.

SUMMARY OF THE EVIDENCE


Dwight testified at the hearing that she worked for the employer since 1981. She stated that on April 17, 1987, a fellow employee sprayed a substantial amount of Staphene in the lounge where she was at to freshen the air and rid it of cigarette smoke. She said she felt her lips and tongue started to go numb and tingle. Three days later, the employee claims to have developed hives on her arm and tongue which were severe enough to send her to the emergency room.



On April 13, 1987, Dwight had seen David Williams for a sinus infection and he treated her with the antibiotic, Keflex.  When she went to the emergency room on April 20 and 21, 1987 she was found to have had an allergic reaction to Keflex. (Emergency Department triage Assessment Form).  The emergency room physician treated her for a Keflex allergy, and after discontinuing that medication, the hives went away. The emergency room physician noted on April 21, 1987 "no trouble swallowing or breathing . . . airway patent, chest clear." (Id.).


On April 27, 1987, the employee filled out an "Occurrence Report" for the employer in which she stated that her symptoms were caused by a reaction to Staphene and not Keflex.



On June 30, 1987, Dr. Williams wrote to the insurer and stated in part:

On April 13, 1987, I saw her for a left frontal sinusitis and treated her with Keflex at that time to which she got a severe rash. . . . I saw her May 2, 1987 and I think the confusion there might have been the patient thinking the severe reaction was to the staphene when, in fact, she had reacted to an antibiotic.


Dwight wrote to Dr. Williams on July 29, 1987, after her claim had been controverted which stated in part:

A few weeks later, I received a letter from the work comp office saying my case was controverted due to statements from you and Dr. Pulliam.  Both statements made cephalosporin as the onset cause of the reaction, so the insurance company denied the claim.  In order f or them to cover this claim the staphene spray must be named as the onset cause of my reaction and the fact that I was taking keflex not the cause.

The letter from the work comp office led to our conversation on July 25th.  Please dictate new information to them so this can be properly processed.

In response, Dr. Williams dictated a letter in the employee's presence which stated in part:

If you are asking me for causality here, I can simply not offer an expert opinion on it . . . I have asked her that if she can find cases of staphene induced anaphylaxis that it would certainly support her contention that it, in fact, caused the problem; however, the patient would like to note that there is no proof that staphene is not the cause of her problem. I certainly agree with this.  It is going to always remain a possibility.  I have tried to explain to Tonya that proving that it is a probability would be extremely difficult.


The next exposure Dwight had to Staphene was on November 2, 1987 when a janitor sprayed an area where someone had vomited.  The employee testified that at this time she started getting the same symptoms plus swollen joints and hoarseness (Dwight dep. at 28).  She testified she did not go to the emergency room on this occasion but left work at the end of the day.  The record reflects that she was off work between November 3 through November 9, and off on November 12, 18 and 19, 1987. On November 16, 1987, James Scully, M.D., treated Dwight for bronchitis.  She attributes this condition to her exposure to Staphene on November 2, 1987,


The employee testified that on March 31, 1988, she was once again exposed to Staphene.  She stated she smelled the Staphene on the clothing of her supervisor, Ron Deis and immediately started to have a reaction.  Dwight mentioned she had swelling in the tongue, throat, bronchial area and joints.  She also stated she told Deis she was having symptoms and had to leave work.  Deis does not recall the conversation. (Deis affidavit).  On April 5, 1988, Dwight saw Dr. Scully.  She told him that when she smelled the Staphene five days before, she immediately developed numbness of the lips and had to leave work.  She also stated she started wheezing the next morning.  The doctor found Dwight's nose, throat, and ears were clear.


Dwight's final report of exposure to Staphene was in December 5, 1988.  She testified she went to the restroom at work to get a glass of water, and after doing so, noted she was getting a hive on her wrist by 8:15 a.m. By approximately 10:30 a.m., she said she was short of breath and had to go to the emergency room.  The emergency room physician noted she was "anxious but in no acute distress, pharynx within normal limits, chest without wheezing, skin fine morbiliform (pruritic) rash."


Dwight saw Dr. Scully on December 6, 1988, complaining of pains in her shoulders, neck, knees, arms and wrist.


On December 7, 1988, the employee was seen by Mary Ann Foland, M.D., who found no rash, no problems with ears, nose, throat and chest.  When the employee advised her that she was considering medical retirement from her job because of Staphene exposure, the doctor advised her to first evaluate with an allergist.


The employee started treating with Buff Burtis, M.D., a specialist in internal medicine and pulmonary diseases, on January 23, 1989. After taking Dwight's history, Dr. Burtis examined her and found she had no distress, cough, hives, significant lesions or swelling of the skin. Her chest expansion was good and her lungs were clear. After reviewing the results of a pulmonary function test which had been taken on January 21, 1989, which appeared normal, Dr. Burtis wrote a "To Whom It May Concern" letter on February 7, 1989, which stated in part:

It is my impression that the above person has a very severe hypersensitivity to the ingredients of Staphene which results in very severe anaphylactoid reaction to minimal exposure.  Her reactions are associated with symptoms of edema in the upper respiratory tract as well as bronchospasm. Such reactions require emergency treatment and are life threatening.

Because of the hypersensitivity to ingredients of Staphene, the almost universal presence of Staphene in most public and private buildings, and because of the life threatening nature of her response to Staphene, I find this person to be totally and indefinitely incapacitated for working in the usual work places.  In terms of disability, I believe that she is totally and indefinitely disabled for work except in environments that she can control herself and, thus, enforce that no Staphene will be introduced into the environment.  Such a location would have to be a very special and private place such as the individual's home.


On April 18, 1989, Dwight was seen by David A. Hemry, M.D., specializing in internal and allergy medicine.  Based on the history she gave him, Dr. Hemry stated in his clinical notes in part:

This case is somewhat complicated, and it is typical of the problems in evaluating the accuracy of a perceived reaction to an occupational substance.  The ingredients of Staphene contain aeromatic and halogenated hydrocarbons which might be expected, to cause an irritant reaction, but would riot be typical allergens.

Unfortunately, there is no standardized test to address this, and other than avoidance, no therapy would be feasible should she be shown to be allergic. 1, however, aid not convinced that her history documents a true allergy to the substances.  Many patients have urticaria and tend to blame any circumstance to which they have frequent contact as a potential etiologic factor.  This may be the case here.  I am also not convinced by the description of her history and notes from other sources that her problem was truly of anaphylactic potential and that the remedy need to be so severe as total avoidance of further exposure in the future.


At the employer's request, the employee was examined on September 1, 1989 by Abba T. Terr, M.D. Dr. Terr is board certified in the specialty of internal medicine with subspecialty in allergy and immunology.  He spends 40% of his time and Stanford University Medical Center as Director of the Allergy Clinic, physician specialist in immunology and clinical professor of medicine. Dr. Terr devotes 50% of his time in private practice and 10% in litigation matters.  After reviewing Dwight's medical records and performing a physical examination, Dr. Terr issued a nine page report on November 18, 1989, which concluded:

In summary, there is no evidence that Tonya Dwight is allergic or sensitive to Staphene.  She had an episode of hives in April 1987 which was caused by allergy to Keflex.  At that time and on subsequent times when she has been exposed to Staphene, she has reacted with a pattern of anxiety of hyperventilation caused by her own belief that she is sensitive to this product.  There is no evidence in the medical record that she suffers form an illness caused by her employment at Humana Hospital.

Tonya Dwight currently is disabled from working at Humana Hospital where Staphene is used.  This disability, however, is caused by her belief that she has a Staphene allergy. it is not caused by a medical condition.

In response to an inquiry from the employer, Dr. Terr, on January 26, 1990, clarified his thinking with regard to the second paragraph quoted by stating:

Tonya Dwight has no physical disease or illness causing a disability.  She has no disability caused by her work at Humana Hospital.  She is physically capable of working safely at Humana Hospital.


At the hearing, Dr. Burtis testified that he still believed that Dwight has developed a hypersensitivity to Staphene because of the four exposures she had while working for the employer. He said the employee has had chemical reactions and not allergic reactions. The doctor explained that the employee's hypersensitivity to chemicals has spread to other elements such as glue, exhaust fumes and other cleaning agents.  He did not know why her hypersensitivity has gone beyond Staphene.  Dr. Burtis testified that he ran a test on the employee to determine if she had an allergic reaction to Keflex and he noted no reaction.


On cross‑examination, Dr. Burtis acknowledged at the outset that he had never seen the employee after she and an anaphylactic reaction to Staphene.  He stated that his opinion was based solely on the history given to him by Dwight and the emergency room reports which showed she developed hives.  When he was asked why exposure to Staphene had not caused the employee any difficulties except for the four exposures in question, the doctor stated that chemical intolerances might be a result of a compounding effect from numerous exposures.  He stated it was medically recognized that people can develop a hypersensitivity to chemicals.  Dr. Burtis testified that he did not know how hypersensitivity to Staphene can lead to hypersensitivity to other chemicals. 
After being asked to review the four emergency room reports, the doctor acknowledged hives as a symptom was only noted on April 20, 1987.


Dr. Terr testified at the hearing that the theory held by Dr. Burtis, that people can develop a hypersensitivity to chemicals, was highly controversial and not accepted by most physicians around the country.  He stated that to a reasonable medical certainty, Dwight was not allergic to Staphene.  According to him, the ingredients found in Staphene are also found in mouth wash and given in injections and are quite safe.  Further, he noted there were no reported cases of Staphene causing an allergic reaction.  If anything, she is allergic to Keflex.  Dr. Terr also did not believe that the symptoms reported by the employee would have been caused by an allergic reaction.  He said if Dwight had suffered an anaphlyactic or anaphyactoid reaction, as she and Dr. Burtis contend, it would have occurred immediately and not days or weeks later as the records indicate.  He said that when people are having this type of reaction, they think they are going to die.  The doctor also mention that allergies are not caused by inhalants but are probably inherited.  Regarding Dwight's complaints of swelling joints, sore muscles, and bronchitis, Dr. Terr explained that they are not caused by allergies.  He said even hives are not caused by inhalants but are an allergic reaction.  The doctor noted that hives and a rash are not the same thing and hives were only reported on April 20, 1987, only a short time after she had taken Keflex.  Regarding the provocation/neutralization test administered by Dr. Burtis to show that she was not allergic to Keflex, Dr. Terr explained that it was not a proven allergy test.  He said it is based on suggestion which makes the patient think allergies spread.  Dr. Terr does not believe some allergies can cause other allergies and he does not believe allergies can be developed by combined exposure to things.  The doctor found it hard to believe the employee could work in a hospital for 10 years which uses Staphene constantly and have only four reactions to it.  Finally, Dr. Terr testified that he stood by his earlier opinion that Dwight was not allergic to nor did she have a hypersensitive reaction to Staphene and was not disabled from working in a hospital or anywhere else.  The doctor believes the employee's only problem is that she perceives she has a hypersensitivity to Staphene.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.  AS 23.30.265(19). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co., v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman V. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." the court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v‑Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing An kind of work), or partial (capable of performing some kind of work. Id. at 254 n.12 (quoting Huston v. Workers’ Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


However, even if we analyze this claim under the presumption of compensability, the result is the same.  AS 23.30.120 (a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provision of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 3 16 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms.    See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). “[I]n claims 'based on highly technical medical considerations' medical evidence is often nece5sary in order to make that connection." Id.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id. Miller v. Itt Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  In Fireman's Fund American insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at: 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the mind so jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find that the employee has established the preliminary link between her exposure to Staphene " 1987 and 1988 and her alleged disability.  This finding is based on several factors.  First, Dwight testified that on the four occasions in question, she was exposed to Staphene in large doses and, as a result, suffered from headaches, numbness of the face, hands, tongue, throat, tingling, runny congested and burning nose, shortness of breath, laryngitis and horseness, respiratory changes, shooting chest pains, joint pains, rash, excessive coughing, and bronchitis.


Second, Dr. Williams stated in a letter dated July 29, 1987, that there is no proof that Staphene is not the cause of Dwight's problems.


Finally, Dr.. Burtis, the employee's treating physician since January 1989, testified the employee has developed a hypersensitivity to the chemicals in Staphene because of the exposures she suffered at work.  He stated that this hypersensitivity to Staphene results in very severe anaphylactoid reactions which are life threatening.  Dr. Burtis explained that in his view, the employee had chemical and not allergic reactions to Staphene.  He also testified that her hypersensitivity to Staphene has now made her hypersensitive to other chemicals and fumes. Finally, the doctor commented that he tested Dwight and found her not to be allergic to Keflex.


Having determined that the preliminary link has been established and the presumption of compensability having attached to Dwight's claim, the employer must come forward with substantial evidence to overcome the presumption.


Having reviewed further medical evidence, we find the employer has come forward with the necessary substantial evidence.  This finding is supported by numerous factors.  First, on April 13, 1987, when Dr. Williams saw Dwight for the first time, he treated her with Keflex for a sinus infection.  Seven days later, the employee was treated in the emergency room for an allergic reaction to Keflex.  The employee and the emergency room physician noted that she had hives at that time.  Dr. Terr testified that hives were not an uncommon symptom of an allergic reaction to Keflex.  He stated that it would be appropriate for the employee to have an allergic reaction to Keflex seven days after she started taking it.  He also testified that if she had an anaphylactoid reaction as she claims she did on April 17, 1987 after the exposure to Staphene, it would have been life threatening and she could not have waited until April 20, 1987, to go to the emergency room for treatment.


Second, Dr. Williams could not see a relationship between Dwight's alleged symptoms and exposure to Staphene.  In a letter dated June 30, 1987, the doctor stated with regard to his prescribing Keflex on April 13, 1987 and the employee's reaction on April 20, 1987: "I think the confusion there might have been the patient thinking the severe reaction was to staphene when, in fact, she had reacted to an antibiotic."


Third, after Dwight was exposed to Staphene on November 2, 1987, she did not even go to the emergency room in the hospital but merely wont home after finishing work for the day.  In addition, she did riot even request a day off until November 5, 1987.  This does not correspond with what Dr. Terr testified to, i.e., an anaphylactic reaction is life threatening.  When the employee did seek medical treatment, it was for bronchitis on November 16, 1987. Dr. Terr stated that there is no medical relationships between an allergic reaction and bronchitis.


Fourth, again after the employee was exposed to Staphene on March 31, 1988, she left work but did not seek treatment until April 5, 1988.


Fifth, when Dwight went to the emergency room on December 5, 1988, the physician on duty noted a rash but found her "anxious but in no acute distress, pharynx within normal limits, chest without wheezing." These findings do not correlate with an anaphylactic reaction to Staphene.


Sixth, Dwight was seen by Dr. Hemry, a specialist in allergy medicine, on April 18, 1989, and he was not convinced that her history reflected a true allergy to Staphene.  He also did not believe her problem was truly of anaphylactic potential.


Seventh, and finally, we find the testimony of Dr. Terr more persuasive than the testimony of Dr. Burtis.  This is based primarily on two factors.  One, while Dr. Burtis is a specialist in internal medicine and pulmonary diseases, Dr. Terr is, in addition to being an internist, a specialist in allergies and immunology.  Further, Dr. Terr is the Director of the Allergy Clinic at Stanford University Medical Center, as well as being a physician specialist and clinical professor at that institution.  Also, Dr. Terr devotes 50% of his time to private practice.  Another factor is that Dr. Burtis made his diagnosis primarily on the history given to him by the employee in January 1989.  He had a difficult time remembering which, if any, medical reports he had read.  Dr. Terr, on the other hand, reviewed the employee's medical history in depth before arriving at his conclusions.  Based on our finding with regard to Dr. Terr's testimony, we further find that Dr. Burtis' theory that 

people develop a hypersensitivity to chemicals is not accepted by most physicians around the country and, accordingly, we place little weight on it.  Also, we find it highly unlikely, as Dr. Terr did, that Dwight could work for 10 years in an environment where Staphene was in constant use and have only four reactions to it. Dr. Terr also testified that, to a reasonable medical certainty, the employee is not allergic to Staphene, but to Keflex.  He explained how the chemicals in Staphene are used in such things as mouth wash and there are no reported cases of Staphene causing an allergic reaction.  The doctor also noted that the swelling joints, muscle aches and other symptoms Dwight complained of following each incident are not caused by allergies.  Dr. Terr also explained that Dr. Burtis' test results showing that the employee was not allergic to Keflex were invalid because the test he utilized was not a proven allergy test.  Finally, we are persuaded by Dr. Terr's comments that an allergy to one substance cannot develop, over time and repeated exposure, into other allergies.


Based on this evidence, the presumption of compensability drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.


After reviewing all the evidence that was introduced to establish the presumption and the evidence we found which rebutted that presumption, we find that the employee has not, by a preponderance, proved that the exposure to Staphene in 1987 and 1988 caused the employee to be disabled as claimed.  Accordingly, her claim for TTD, PTD, and medical expenses penalty, interest and attorney's fees and costs must be denied.

ORDER

1. The employee's claim for TTD benefits is denied and dismissed.


2. The employee's claim for PTD benefits is denied and dismissed.


3. The employee's claim for medical benefits is denied and dismissed.


4. The employee's claim for a penalty is denied and dismissed.


5. The employee's claim for interest is denied and dismissed.


6. The employee's claim for attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska, this 31st day of October, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ RL Whitbeck Sr. 
Richard L. Whitbeck, Member

/s D. F. Smith

Darrell F. Smith, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Tonya Dwight, employee/applicant; v. Humana Hospital, employer; and Travelers ins.  Co., insurer/defendants; Case No. 8826008; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of October, 1990.

Clerk
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