ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

VICTOR T. STOCKTON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 9001534



)
AWCB Decision No. 90-0267


v.
)



)
Filed with AWCB Fairbanks

SVERDRUP CORP./
)
November 6, 1990

ROGERS & BABLER,
)



)


Employer,
)



)


and
)



)

FIREMANS FUND INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


This claim for medical/dental benefits and reasonable attorney fees was heard at Fairbanks, Alaska on October 9, 1990.  The employee was represented by attorney Chancy Croft; attorney Marilyn Kamm represented the defendants.  The record closed at the end of the hearing.


The employee allegedly was injured on January 31, 1990 while working for the employer.  He claims he struck his mouth with his hand and broke some bridgework when a wrench he was pulling slipped while tightening some bolts.  The defendants deny the breakage occurred at work and deny liability for the cost of treating the employee's pre‑existing periodontal infections, abscesses, and other related problems.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Smallwood II.  "Two factors deter mine whether expert medical evidence is necessary in a given case. the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


After the January 31, 1990 date of alleged injury, the employee first consulted Floyd F. Bouse, D.D.S., on February 20, 1990.  Dr. Bouse testified that although he repeatedly recommended the employee receive regular teeth cleaning and treatment, the employee normally came for dental care only on an emergency basis.  Dr. Bouse testified that at the February 20, 1990 appointment, he found the employee's number six tooth was broken underneath the bridge.  He said the tooth was decayed and apparently the nerve in the tooth was dead so the employee did not feel the tooth break.  Dr. Bouse testified he found the employee's clinical findings at the time of the February 20, 1990 treatment were consistent with the description given about the January 31, 1990 alleged injury.  Based on Dr. Bouse's testimony, we find the employee has established a presumption of compensability.


The defendants rely an the testimony of G. Byron Siegrist, D.D.S., to rebutt the presumption.  Dr. Siegrist testified he thinks the employee's bridgework could not have been dislodged at work in the way described, because the employee did not have a bruised or cut lip or experience any other soft tissue injury on the face due to the alleged impact of the hand and wrench to the face.  Moreover, Dr. Siegrist doubts that the impact of a hand to the face, as described, would break a tooth.  Finally, Dr. Siegrist doubts the validity of the claim based on the employee's three week delay in seeking treatment.  The defendants argue we should give greater weight to Dr. Siegrist's testimony because he is required to regularly take continuing dental education classes and because he is a five‑year consultant for NADENT.


The employee argues the defendants have not overcome the presumption of compensability because Dr. Siegrist's testimony has not met either of the two requirements listed in Fireman's Fund Insurance Cos. v. Gomes, 544 P.2d at 1016.  Nevertheless, assuming the defendants have overcome the presumption of compensability, we find based on the employee's testimony and the testimony Dr. Bouse, the employee has proven his claim for medical benefits by a preponderance of the evidence.


The employee testified that his bridge became loose and shifted when he hit himself in the mouth.  The bridge fell out a few days later.  Because of the extreme cold weather in January 1990, he did not get to the dentist for a couple of weeks.  He experienced no bleeding or swelling so thought it was not an emergency.


Dr. Bouse testified it is not uncommon for a tooth to break without showing signs of soft tissue injury.  He said it is possible to replace the bridge without caring for the employee's underlying periodontal problems, but he said the dental standards in the community require him to treat the employee's underlying periodontal problems before replacing the bridge.  Dr. Siegrist did not dispute that treating the abscesses and infections before replacing the bridge is a preferred method of treatment.  Dr. Siegrist agreed that the employee's number six tooth could have been broken by force if the tooth was in poor condition.  Apparently, the employee was an "egg‑shell" claimant. See Wade v. Anchorage School District, 741 P.2d 634, 640 (Alaska 1987).  The defendants accepted him as an employee with his pre‑existing periodontal weaknesses.  Treatment of these underlying conditions now appears necessary to properly restore the employee's bridgework.  Accordingly, we find that replacement of the employee's bridge, including the cost of treating his underlying periodontal problems, is the defendants' responsibility.


Nevertheless, the defendants argue they are not required to pay these costs because Dr. Bouse did not comply with 8 AAC 45.086(A). Section .086(A) requires a doctor to file a substantially complete form 7‑6102 within 14 days after each medical treatment to receive payment.  Dr. Bouse treated the employee on February 20 and 27, 1990, on March I and 2, 1990 and on April 5, 1990.  Dr. Bouse did not file a physician's report until April 24, 1990.


AS 23,30,095© allows us to excuse the fourteen‑day notice of treatment requirement if we find the interest of justice would we be served by such excusal.  Dr. Bouse does not regularly appear before the workers' compensation board and apparently was not acquainted with our requirements. Additionally, Dr. Bouse initially did not identify the employee's dental problems as being workers' compensation related.  The defendants have not shown how they were prejudiced by the delay in giving notice of the medical treatment.  Accordingly, we conclude that excusal of the fourteen‑day requirement in this case serves the interest of justice.


The employee seeks payment of reasonable attorney fees under AS 23.30.145(b).  Attorney Croft filed an affidavit of costs incurred and services rendered.  He states he has spent $32.40 in costs litigating this case.  Attorney Croft also states he has spent 1.75 hours and his paralegal has spent 19.75 hours working on this case.  Attorney Croft states he bills at $175.00 per hour and his paralegal bills at $75.00 per hour.  The total outstanding bill for attorney fee payments is $1,787.50.


The defendants have not opposed any of attorney Croft billings.  After considering the nature, length, complexity and benefits received as required in 8 AAC.180(d), we find the entire amount of Mr. Croft's billings shall be paid.  Although the nature, length and complexity were each average in character, the benefits received were significant and Mr. Croft and his paralegal have billed a minimal number of hours to this case.  They did not bill for the time spent at hearing.  Consistently, we have awarded reasonable attorney fees at rates up to $130.00 per hour.  In this case, based on the facts outlined above, we award attorney Croft attorney fees at $130.00 per hour.  In calculating this award, we include an additional forty five‑minutes in his billing for time spent at the hearing.  The defendants shall pay the employee's attorney $1,806.25 in reasonable attorney fees.

ORDER
1. The defendants shall pay the employee's dental bills for the cost of replacing his bridge, including the cost of treating his pre‑existing periodontal infections, abscesses and other related problems.

2. The defendants shall pay the employee's litigation costs which total $32.40 and reasonable attorney fee in the amount of $1,806.25.


DATED at Fairbanks, Alaska, this 6th day of November, 1990.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe. J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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