ALASKA WORKERS’ COMPENSATION BOARD

P. O. Box 25512 Juneau, Alaska 99802‑5512
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We heard this dispute over a rehabilitation specialist's charges on October 16, 1990 in Anchorage.  The applicant, Marjorie T. Linder was present and represented herself.  Linda Haar, claims examiner for Insurer represented Defendants.  We closed the record when the hearing ended.

ISSUES

1. Do we have jurisdiction to review the decision of the Reemployment Benefits Administrator (RBA) regarding this dispute between the appointed rehabilitation specialist and Insurer? 


2. If so, should we uphold the RBA's decision?

CASE SUMMARY

Ms. Linder was appointed by the RBA to evaluate the employee's eligibility for reemployment benefits under AS 23.30.041. Subsequently, a dispute arose over the amount of Ms. Linder's initial billing for services. That billing totalled $760.28, but insurer refused to pay $119.78 of the bill because the services related to this unpaid amount were either unreasonable or irrelevant to the rehabilitation evaluation.


On May 4, 1990 Linder filed a petition for payment of the fees, and Insurer later filed an answer, again denying liability for the disputed fees.  Douglas Saltzman, the RBA reviewed these pleadings and notified the parties he would decide the matter after reviewing all documents in the record. (Saltzman June 1, 1990 letter).


On June 25, 1990 Saltzman sent the parties his opinion on the dispute. (Saltzman June 25, 1990 letter). He analyzed the parties' arguments and decided that Insurer owed an additional $58.40 which insurer then paid.  Linder appealed this decision to Us. in the meantime, insurer agreed to pay an additional $10.62, leaving $50.76 still in dispute.


Linder argues that she is being harassed by Insurer, and we should order insurer to pay the remaining $50.76. She also asserts that the RBA should not have heard this matter, but that in any case, his decision was wrong because it essentially constitutes a compromise.


Haar, for Insurer argues that than RBA'5 decision was reasonable, that insurer has paid the amount indicated by the RBA, and has also paid the additional $10.62. Haar adds that Insurer has no quarrel with Linder or her billing generally.  She also contends that Linder's harassament accusations are without merit, and that carriers should have the right to scrutinize rehabilitation specialist's costs for reasonableness.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The first issue is whether we have jurisdiction to decide this dispute.  AS 23,30.110(a) states in pertinent part that after a claim for "compensation" is filed, "the board may hear and determine all questions in respect to the claim." Ms. Linder suggests that: AS 23.30.045(a) grants jurisdiction.  It states in Part: "An employer is liable for and shall secure payment to employees of the compensation payable under AS 23.30.041 . . . . TV However, compensation is defined in AS 23.30.265(8) as the "money allowance payable to an employee or the dependents of the employee as provided for in this chapter . . . .”


At the outset, we conclude that section 045(a) merely describes the breadth of an employer's liability to employee it does not specifically address an employer's liability to all persons somehow connected to the employee's claim.  Moreover, the liability in section 045(a) is related to 'compensation payable" to employees.  As the statutory definition in section 265(8) indicates, compensation is a "money allowance payable to an employee." The definition does not include a money allowance or any other type of allowance payable to a rehabilitation specialist.


We next analyze that portion of section 110(a) noted above.  We find this section provides us with broad discretion to hear issues related to a workers' compensation claim.  Although not mandatory in its terms, this section authorizes us to hear all questions raised by us or the parties.  Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981).


We find that this dispute is related to the employee's workers' compensation claim because it relates to an incident of his reemployment eligibility under AS 23.30.041. Further, this matter has been raised by the parties and presented to us for decision.  Therefore, we conclude we may hear this matter under AS 23.30.110(a).


However, this dispute was presented to us as an appeal of the RBA's decision.  Although we may review his decisions on the employee's eligibility (AS 23.30.041(d)), disputes on the reemployment plan (AS 23.30.041(k)), and issues on the employee's cooperation (AS 23.30.041(o)), there is no specific authorization to review his decisions on disputes over the cost of a reemployment specialist's services.


Nonetheless, we conclude that section 110 and section 041 authorize us to review these decisions of the RBA.  Further, to provide a continuity of review of rehabilitation matters, we conclude that the abuse of discretion standard should apply to all reemployment matters we review.


Having somewhat belabored the issue of jurisdiction, we wish to point out that we accept jurisdiction over this "fifty dollar fight" reluctantly.  We believe the parties could also have taken this dispute to small claims court for resolution.  Even better, the parties could have communicated their expectations (fees to be charged and services to be rendered) more clearly and avoided the dispute.


Regarding the merits of Linder's petition, we find that the RBA is best "equipped" to deal with these matters because of his expertise in the rehabilitation field, the statutory requirement that he "enforce the quality and effectiveness of reemployment benefits," and the additional requirement that he monitor rehabilitation costs.  AS 23.30.041(a)(3) and (a)(5).  Because his time is constrained by several functions required of him by AS 23.30.041, we hypotheesize he was also reluctant to take jurisdiction over this dispute.


In any case, we have reviewed the parties' arguments, the record, and the decision of the RBA.  We find the RBA has a special expertise in deciding the reasonableness of a specialists's costs in reemployment matters.  We conclude his decision had a reasonable legal basis in every respect.  Therefore, we find his decision was not arbitrary, capricious, manifestly unreasonable, or stemming from an improper motive.  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979). Because we find no abuse of discretion, we uphold or affirm his decision.

ORDER

The decision of the Reemployment Benefits Administrator is affirmed.


Dated at Anchorage, Alaska, this 8th day of November, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

DISSENT OF MEMBER HARRIET M. LAWLOR

I dissent. I do not believe it is necessary or appropriate for the board to take jurisdiction over this dispute. Although the Reemployment Benefits Administrator (RBA) appoints rehabilitation specialists on a rotating basis to perform evaluations, thus denying insurers the opportunity to select the specialist of their choice, the agreement on services between the specialist and the insurer is still a private contract. Therefore, I believe that the more appropriate vehicle for matters such as this is small claims court. As suggested by the majority, the RBA has plenty to do without getting into these squabbles.

/s/ HM Lawlor
Harriet M. Lawlor, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ralph R. Boughton, employee, and Marjorie T. Linder, applicants V. Quality Fabrication,  employer; and Alaska National Ins. Co., insurer/defendants; Case No. 8915471; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of November, 1990.

Clerk

SNO

� During testimony, Ms. Linder noted that, through her oversight, she had failed to bill to the carrier all of the time she had spent in providing services to the claimant.  Although the amount of underbilling appeared reasonable, we decline to award these fees, because they were not part of the record or dispute before the RBA.





