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This claim for medical and related benefits, costs, and attorney's fee was heard at Anchorage, Alaska, on October 31, 1990. Employee was present and represented by attorney William Soule. Defendant was represented by attorney James Bendell.  The record closed at the end of the hearing.

ISSUES
1. Under AS 23.30.095(a) should we order Defendant to pay for additional medical care for Employee consisting of chiropractic manipulations, injections, diagnostic imaging, health club dues, invertor swing, gravity boots, sauna, hot tub, and swivel chair?

2. Should Defendant pay Employee's legal costs and attorney's fees?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, at age 33, was injured in the course and scope of his employment as a bus driver in early 1985 and again in September 1985.  Defendant paid temporary partial disability benefits to Employee from September 15, 1985 through September 26, 1985, when he returned to work. When Employee stopped working in December 1985, Defendant paid temporary total disability sporadically until December 1986.  From December 5, 1986 through March 12, 1989, he was continuously paid temporary total disability benefits.  In March 1989 the parties settled Employee's claims for time loss benefits, but his right to seek payment of medical expenses from Defendant was not affected by the settlement.  We approved the agreed settlement on May 1, 1989.  Employee has not returned to work as of the date of the hearing.


Employee has seen numerous physicians over the five‑year course of his claim.  He first began treating with R. R. Taylor, M.D., a family practitioner in early 1985.  Dr. Taylor prescribed rest, physical therapy, and anti‑inflammatories.  He referred Employee to Declan Nolan, M.D. Employee also was seen by J. Michael James, M.D., who performed an electromyogram of the lower left extremity; it was normal.  Dr. James believed Employee probably had intermittent facet syndrome.


Beginning in early 1985 Employee also received chiropractic care from G. A. Kremer, D.C., who diagnosed chronic low back strain, myalgia, lumbar and lumbosacral subluxations.  Treatment by Dr. Kremer continued through 1986.


On February 13, 1987, Defendant had Employee examined by Scott Haldeman, D.C., M.D., and Morris Horning, M.D. Dr. Haldeman reviewed Employee's CT scan of January 14, 1987, which he found to be unremarkable. There was a diffuse bulge at L5‑S1, but there was a large central canal and the nerve roots were clear.  A limited bone scan of the pelvis, lumbar and thoracic spine of February 9, 1987, appeared within normal limits.  An MRI scan of February 5, 1987 also showed the minimal disc bulge, but there was no encroachment on nerve roots.  Dr. Haldeman's diagnosis was either sacroiliac or posterior facet pain.


Dr. Haldeman made several recommendations for future tests and treatment.  He stated in part:

This is one of the instances where I believe chiropractic treatment does hold the potential for improving symptomatology and allowing patient to continue working. . . . The patient is in a work situation where there is a continuous trauma which is noted to cause aggravation of symptoms . . . . It does improve temporarily with rest but often mobilization of the lumber spine and sacroiliac joints will cause faster relief and allow the patient to return to work in a reasonable period of time.  The procedure . . . by Dr. Kremer appears reasonable in this situation.  When the patient has increase in symptomatology a series of 2‑5 chiropractic treatments would be instigated.  This would gradually be tapered over a period of 2‑3 weeks . . . and then tapered out to once a month while the patient is working.  Usually the treatment approach is intermittent short bursts of treatment when the patient has symptoms and then rapid tapering of the treatment to once‑a‑month. . . . It is possible that if Mr. McMahon no longer is in a work situation where he has repeated jarring of his back that chiropractic treatment could be tapered or discontinued completely.

. . . . I would not recommend medication on a regular basis but during periods of marked increase in pain he may require anti‑inflammatory or muscle relaxant medications.

(Haldeman February 13, 1987 letter).


In his June 18, 1987, report Dr. Kremer stated:

Chiropractic treatment has not been successful during the past four months in correcting, what I believe to be, a facet syndrome.  Therefore, I am discontinuing treatment of Mr. McMahon at this time.  I am also recommending that he discontinue massage treatments after June 10, 1987, in that they appear to be providing only occasional temporary relief. . . . I am also recommending that the insurance carrier make appointment for Mr. McMahon to see a professional regarding use of biofeedback.


On September 21, 1987, Employee began seeing Samuel Schurig, D.O., and Dr. Schurig became his primary treating physician.  Dr. Schurig testified telephonically at the hearing.  He has diagnosed Employee's condition as chronic pain syndrome, which includes a myofascial syndrome and perhaps a facet syndrome.  He agrees with other physicians who have examined Employee‑‑there is no objective evidence of permanent injury from the 1985 incidents.  Dr. Schurig described Employee's problem as scar tissue which has formed in the muscle and ligaments.  It shortens the muscles and ligaments, causing Employee to feel pain when he moves.  Dr. Schurig also believes that the soft tissue damage may be impinging on a nerve which accounts for the radiating pain that Employee feels down his leg and up into his neck.  This soft tissue damage is not visible on any type of test presently available.


In a December 1, 1988, letter, Dr. Schurig stated that his diagnosis was a "Mild facial pain syndrome" which he suspected included a facet syndrome of the left low back.  Dr. Schurig stated that "Treatment has consisted of osteopathic manipulative therapy which I perform at his request twice a week.  He seems to think that this helps him some."


In the December 1. 1988, letter Dr. Schurig also noted the variety of other treatments he had provided including serotherapy (injections), deep tissue massage, and the prescription of physical therapy.  He indicated Employee eventually quit the physical therapy because he felt it hurt too much, although Dr. Schurig believed "extensive physical therapy . . . would probably be a good idea."


In addition to the treatments he provided Employee, Dr. Schurig has written a substantial number of drug prescriptions, including prescriptions for narcotics.  Dr. Schurig continued to prescribe narcotics for Employee until Employer's adjuster, Scott Wetzel Services, filed a complaint with the Alaska State Medical Board in late 1989.
 After this complaint was filed, Dr. Schurig stopped prescribing narcotics for Employee. Dr. Schurig testified that as a result of the investigation by the Alaska State Medical Board, he attended a three‑day seminar in Portland, Oregon regarding prescribing narcotics. The investigation was then closed.


Dr. Schurig has written prescriptions for several other items, and Employee seeks an order that Defendant pay for these prescriptions.  Dr. Schurig wrote a prescription for a swivel chair for Employee's car.  Employee testified that when he parked his car at an angle, like on a snow berm, the elevated seat position made it easier for him to get into the car.  He feels the twisting motion, while trying to sit at the same time, is hard on his back.  Dr. Schurig testified:

A. [Employee] felt that would help him as he ‑‑ help him so that when he gets in and out of the vehicle he doesn't twist so much.  I don't think that's an absolute.  I don't think he has to have it, but ‑‑‑

Q. But it would be helpful?

A. It would be helpful.

Q. If he were to get himself out of a car slowly and carefully, could he guard against reinjury?

A. I think so.  I think so.  I just ‑‑ I think it's one of those things that would be nice, but it isn't entirely necessary.

(Schurig Dep. at 25).


Dr. Schurig wrote a prescription for an invertor table and gravity boots.  Employee testified the table helps take the weight off his spine and eases his discomfort.  Dr. Schurig testified these devices provided some relief, according to Employee.  Employee has purchased these two items and seeks reimbursement.


Dr. Schurig wrote a prescription for a sauna.  Employee has had it installed and seeks reimbursement for this expense.  Regarding the sauna, Dr. Schurig's chart note of March 5, 1990, stated:  "Spends a lot of time in a hot bath.  Wrinkles and dries out his skin. Wants a sauna.  He used one time at the rec center at Alaska Club & it helped him. . . . Heating pad works but only while heat is applied."


Dr. Schurig also wrote a prescription for a home hydrotherapy unit (a hot tub). Employee submitted estimates for the installation of a hot tub; it would cost about $7,000.00


When asked about the necessity of having these items, Dr. Schurig testified that they would be nice, but Employee does not have to have them.  When asked if there were less expensive ways that Employee could get the type of benefit provided by a sauna or a hot tub, Dr. Schurig said a moist hot towel would do the same thing.  Dr. Schurig has previously prescribed, and Defendant has already purchased for Employee, two moist heating pads. (Schurig February 29, 1988 chart note; September 9, 1988 prescription.)


In October 1990 Defendant had Morris Horning, M.D., again medically evaluate Employee.  In his report, Dr. Horning addressed the prescriptions written by Dr. Schurig.  In his deposition, Dr. Horning testified:

A. So I basically won't prescribe things. if a patient is paying for them I'll feel different about it.  But if a third party of any sort is paying for it, I have to have some kind of evidence this is reasonable before I'll sign it.  And seeing that list of things sounds like things that are nice, good to have, and I wish I could do them for myself, for my own back pain sometimes, but their track record is no different than having grandma rub your back.

Q. If I understand what you're saying then, if Mr. McMahon were paying for these items himself, you may feel that they were appropriate and would prescribe them?

A. No, I wouldn't feel they were appropriate.  I would feel if he wants to do them, go ahead.

Q. I see. would you agree that whether or not the insurance company ought to pay for these under the workers' comp system would be a legal question?

A. insofar as they need a physician's prescription, my position would be that when I sign it, I'm not saying that's not harmless, I'm saying these are a good idea.  And I can't say that about those items.  That's the difference. . . .

(Horning Dep. pp. 27 ‑ 28).


Employee also sought reimbursement for $126.00 for dues at the Alaska Cub.  Dr. Schurig had prescribed a membership, and the record reflects that Defendant paid the dues for a period of time.  Defendant did not pay the dues monthly, but let them accumulate.  Because the club demanded payment, Employee paid some of the dues himself.  Employee testified that Defendant failed to fully pay the dues or reimburse him.


Employee also requests payment for a June 1990 bone scan performed by Diagnostic imaging.  Dr. Schurig testified that because Employee's symptoms persisted for so long, he was concerned that there may he another cause, such as an infection or a malignancy.  To rule this out, he ordered a bone scan.


In addition to the items requested above, Employee also wants Defendant to pay for various treatments provided by Dr. Schurig.


On November 17, 1988, Defendant initially controverted the payment of Dr. Schurig's treatment.  Based apparently an the September 28, 1988, report of J. Michael James, M.D., Defendant doubted Dr. Schurig's diagnosis.  In his report, Dr. James noted his impression of

1) Low back pain with a lack of any clear objective physical findings.

2) Chronic pain syndrome.

3) 1 doubt the diagnosis of myofascial syndrome and specifically, the patient lacks any trigger areas or focal areas of muscle spasm which are the stigmata of this clinical diagnosis.  I have trouble with Dr. Schurig's diagnosis in this instance as it is purely on a clinical basis and has no basis in any pathologic specimen in this particular instance.

4) Significant use of analgesia and muscle relaxants over a rather extended period . . . .

5) It is of interest that the patient's B‑200 [test result] shows a relatively conditioned lumbar spine which [compared to his July 9, 1987 test] shows that he has made some progress in the past year in his efforts.


Dr. James recommended Employee attend a pain clinic.  He cited Dr. Horning's June 23, 1988, letter as giving the reasons why he believed the pain clinic would be appropriate.


In October 1988, Dr. Schurig wrote to Defendant's adjuster stating:

For some time, I have been in a quandary with what to do with Mr. McMahon. . . . I have been trying to find out who I could send him to perform further diagnosis and evaluation and to find the etiology of the left low back pain. . . .

I was referred to a Dr. Stephen Overman who is a rheumatologist . . . . [H)e said that he sees many of these types of patients and would like to evaluate him with a panel method . . . .

Dr. Overman seems to have a lot of experience with myofascial pain type syndromes and perhaps he has something to offer Mr. McMahon.

I would like to send him for evaluation as soon as possible, regardless of the source of funding.  As I have said many times before, I have done everything I can possibly do for him and I certainly don't have the answers to his problem and I think that more needs to be done in this direction. I am not in agreement with the pain clinic approach, especially the Virginia Mason Pain Clinic . . . .


Defendant did fund the examination.  Dr. Overman provided a long‑thy report of his opinion to Dr. Schurig.  In part Dr. Overman stated:

I believe his low back symptoms are consistent with a[n] "incompetent disc" related to movement and sitting. . . . I believe he also has secondary referred pain into the lumbar musculature; the relationship to his cervical pain is unclear. . . .

. . . .

While I do not know what a[n] "active curative treatment" is, I think there are other considerations in his care and evaluation.  This might include further efforts at back stabilization . . . . This might be performed with a body jacket or a lumbar corset. think an exercise program should be pursued that is primarily directed at stabilizing his lower lumbar spine. . . . At this time I do not favor range of motion, mobilization, or manipulation therapies for his back.  This is primarily because they do not seem to have worked in the past, and I think disc incompetence may be more likely than facet disease at this time. . . .

. . . .

Consideration of a pain clinic program is difficult to evaluate.  I do not believe his primary problem is "psychological.". . . . However, this [the pain clinic] would only be helpful if he was in full agreement and wanted to involve himself in the program.

(Overman December 12, 1988 report).


Employee also saw Stuart Weinstein, M.D., in conjunction with the examination by Dr. Overman.  Dr. Weinstein is a specialist in sports, orthopedics, and rehabilitation medicine.  Dr. Weinstein reported in part:

This gentleman may very well fit into the small category of patients who have internal disc disruption or incompetent disc with functional instability although no gross instability [is] present on radiologic evaluation.

Additionally, however this gentleman has very significant elements of chronic pain syndrome. . . . There is suggestion for a general aerobic deconditioning.  There is also chronic dependence on centrally acting medications . . . . He does seem motivated to improve however and I do not have any sense that he is malingering.

As we discussed on the telephone, I would strongly recommend a trial with a Boston overlap brace to be worn full time for a period of at least 3 months if not longer. . . . Certainly diagnostic studies can be performed including discography to help evaluate his internal disc disruption as well as pain production and subsequent pain relief with anesthetic injection. . . . More importantly however is how one can help this gentleman resume a more functional lifestyle . . . feel that multi‑disciplinary pain management is the treatment of choice. . . . I did discuss this with the patient. He seemed resistant.  Apparently he has indirect evidence that pain clinics would serve to close his claim.  Indeed I do believe that a pain clinic should be used to culminate the patient's treatment and to generate viable alternative options.  This would require the patient to begin to take a more active role in his care. . . . I might suggest however that given all of the outstanding litigation questions that one consider entrance into a pain clinic after the third party suit is settled.  In regards to continuing his present treatment, I do not feel that on going manipulation therapy or use of centrally action medications does this patient a service.

(Weinstein December 8, 1988 report).


After receiving this report, Dr. Schurig wrote to Defendant's adjuster on January 26, 1989, saying in part:

I am pleased with Mr. McMahon's health evaluation performed by Dr. Steven S. Overman and Dr. Stewart [sic] Weinstein in Seattle recently.  I feel good in that they have vindicated Mr. McMahon in relating the source of his pain problems to an incompetent disk, probably at the L5‑Sl level.  He also has a chronic pain syndrome as a result of this.

I agree with their recommendations that we should try a Boston overlap brace for a period of at least three months, if not longer, to stabilize the L5‑S1 segment.

. . . .

I have already reduced his medication to a more tolerable level . . . .

I further agree that once his claims are more resolved, that he could obtain some benefit from a pain clinic. . . .


The Boston overlap brace was obtained on February 23, 1989.  Dr. Schurig's chart notes indicate Employee wore it for about two weeks.  The only two indications that he wore the brace are Dr. Schurig's chart note of February 28, 1989, which states, "Has been wearing the brace.  He can't say if its helping.  He thinks a back swing would help, . . . and his March 12, 1989, chart note which states, "Still wearing the back brace.  Doesn't think its helping."


There are no indications in the chart notes that Dr. Schurig increased Employee's exercises as recommended by Dr. Weinstein and Dr. Overman.  He did decrease Employee's narcotic prescriptions for the period from March 3, 1989 through August 16, 1989, but then resumed prescribing narcotics until the complaint was made to the Alaska Medical Association.  The manipulations continued on an approximate twice‑weekly schedule.


On March 3, 1989, Dr. Weinstein wrote to a vocational counselor, and copied the letter to Dr. Schurig, regarding a proposed retraining program for Employee.  Dr. Weinstein stated:

I note that this patient does have a Boston overlap brace at this time and I would encourage this to be used during this [retraining] program. . . . I do feel that a pain clinic still represents the best approach to helping this gentleman deal with these issues as well as progress to a more functional lifestyle.


Dr. Schurig indicated in his chart notes of March 24, 1989 that "If not better in 1 mo. anticipate pain clinic referral." There was no indication whether or not Employee was wearing the brace.  On March 28, 1989, he indicated in his chart notes that Employee had signed his "settlement papers." Dr. Schurig's diagnosis continued to be incompetent disc and myofascial pain syndrome.  The manipulations continued on an approximate twice weekly schedule.


Dr. Schurig was unsure of the outstanding balance for his treatments, but believed it was close to $2,900.00. Employee submitted a copy of Dr. Schurig's February 28, 1990, billing listing the charges from September 21, 1987, through February 19, 1990.  That statement showed that, despite the November 1988 controversion, Defendant paid for treatments through May 23, 1989.  The statement indicates that Employee saw Dr. Schurig thereafter about once a week.  The total due as of February 28, 1990, was $1,903.39.


Dr. Schurig testified that his treatments will not cure Employee, but do provide temporary relief from his symptoms.  Employee's testified that the treatments make him temporarily feel better; he feels the relief makes it possible for him to perform daily functions such as cleaning his house and taking care of himself.  Employee contends he is not malingering and, in view of the relief he gets from the treatments, he contends they are reasonable and necessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. SHOULD DEFENDANT PAY FOR ADDITIONAL MEDICAL CARE?


AS 23.30.095(a) provides in part:

The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .


Clearly, after two years from the date of injury we may authorize treatment necessary for the process of recovery.  The statute does not define what the "process of recovery" means.  We have consistently followed the Superior Court's definition adopted in Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983). "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it compensable within the meaning of the statute." See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable by an employer under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981); aff’d 3 AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska-Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).


AS 23.30.120 (a) provides in part:

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of the chapter;

(2) sufficient notice of the claim has been given;

(3) the injury was not proximately caused by the intoxication of the injured employee. . . .


Merely filing a claim does not give rise to the presumption of coverage. Burgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981).In   Smallwood, 623 P.2d at 316, the Alaska Supreme Court held that the employee must establish a preliminary link between the disability and the employment for the presumption to attach. 623 P.2d at 316.  To make a prima facie case the employee must show that (1) he has an injury and (2) an employment event or exposure could have caused it.  Id. at 316 n.4. Resler v. Universal Services, Inc., 778 P.2d 1146, 1148 (Alaska 1989).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Veco, Inc. v.Wolfer, 693 P.2d 865, 870 (Alaska 1985).


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. at 1149; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Veco, 693 P.2d 870.


The presumption applies "so as to require the employer to present substantial evidence that the present back problems was not the result of the work injury." Kodiak Oilfield Haulers v. Adams, 777 P‑2d 1145, 1150 (Alaska 1989); Black v. Universal Services, 627 P.2d 1073, 1075 (Alaska 1981); See Roger Electric v. Kouba, 603 P.2d 909, 911 (Alaska 1979).


In the instant case Defendant did not contend that Employee's present condition was not the result of the work injury.  Accordingly, Employee enjoys the benefit of the presumption.  However, Employee has the burden of proving the reasonableness and necessity for the treatment and prescriptions by a preponderance of the evidence.  See Brunke V. Rogers and Babler (Mapco), 714 P.2d 745, 801 (Alaska 1986); Tamagni v. Alaska Bank of the North,

AWCB No. 86‑0009 at 5 (January 14, 1986).


Of course, inconclusive or doubtful medical testimony must be resolved in the employee's favor. Land & Marine Rental Co. V. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alayeska Pipeline Servce Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT, Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchap v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


Employee cites Black, 627 P.2d 1073, to support the proposition that we must give greater weight to the opinion of a treating physician than the opinion of a physician who has had no opportunity to examine the injured worker in depth.  While we agree with this interpretation of Black, we find it inapplicable in this case.  In Black the court noted that the employee testified that the defendant's examining doctor spent only 20 minutes with her, and that "it is evident from Pennell's report that both the interview and examination were rather brief." Black at 1075.


There is no evidence that any of the physicians who have examined Employee did so briefly. in fact, their reports reflect otherwise.  For example, Dr. Horning's reports and deposition reflect his thorough examination of Employee and his full consideration of the available medical tests.  Likewise, Dr. Haldeman's ten‑page report reflects an in‑depth examination of Employee as well as a thorough review of the available medical studies.


Dr. Overman and Dr. Weinstein were selected by Employee's treating physician to assist him in diagnosing and treating Employee.  Not only do their reports reflect thorough examinations, but Dr. Schurig specifically endorsed their conclusions and suggestions.  Accordingly, we do not see any reason for applying the Black rationale or for giving greater weight to Dr. Schurig's opinions.


In fact, in view of the action by the Alaska Medical Board, we find that Dr. Schurig's treatment and prescription opinions should be given less weight as his credibility has been undermined. The Alaska Medical Board did not reject out‑of‑hand the complaint regarding Dr. Schurig's excessive narcotic prescribing narcotics.  Instead, after an investigation, the medical board required Dr. Schurig to attend a three‑day seminar relating to prescription drugs.  Thereafter, the investigation was not dismissed, but was merely closed.


Finally, we address Employee's argument that a medically trained person, not trained in chiropractic, cannot give an opinion as to the standard of care in the chiropractic field.  We disagree. We find that the type of condition from which Employee suffers is treated by medically trained people as well as by chiropractors.  In this particular case, Dr. Schurig was very candid and specifically admitted he was at a loss in either diagnosing or treating Employee.  Accordingly, he sought the advice of Dr. Overman, Dr. Weinstein and Dr. Horning.  In addition, it appears that Dr. Schurig adopted Dr. Overman's and Dr. Weinstein's diagnoses that Employee suffered from an incompetent disc. we find Employee's treating physician's reliance on medically trained personnel justifies our reliance upon their opinions as well.  In addition, Dr. Haldeman is trained both in medicine and chiropractic care.

a. SHOULD DEFENDANT REIMBURSE EMPLOYEE FOR THE ALASKA CLUB DUES?  

Nearly every doctor who has seen Employee recommended swimming and a regular exercise program.  Dr. Schurig wrote a prescription for Employee's attendance at a health club.  The record reflects that Defendant paid for this membership and the dues for a period of time.  Employee testified that because they did not pay timely, he personally paid dues in the amount of $126.00. There was no evidence refuting Employee's testimony. Accordingly, we conclude Defendant shall reimburse Employee $126.00 for his health club dues.

b. SHOULD DEFENDANT PAY FOR THE DIAGNOSTIC IMAGING CHARGES?


Dr. Schurig testified that he referred Employee for a bone scan in June 1990 because Employee's symptoms had persisted for so long that he was concerned there could be another cause for the symptoms.  Although Dr. Schurig's credibility is questionable and we give his testimony little weight, there was no contradictory evidence. Accordingly, we find that because of the compensable 

injury the tests were necessary; that is, Dr. Schurig wanted to rule out that a cause other than the injury was producing the symptoms.  The tests were negative for another cause.  Therefore, we conclude the test expense is compensable. we will direct Defendant to reimburse Employee for the costs of the bone scan.

c. SHOULD DEFENDANT PAY FOR A SWIVEL CHAIR, GRAVITY BOOTS, AN INVERTOR TABLE, A SAUNA, AND A HOT TUB?


None of the physicians who have examined Employee have prescribed these devices for Employee's treatment except Dr. Schurig.  Even Dr. Schurig testified that these devices were nice for Employee to have, but were not a necessity.  Additionally, Dr. Schurig testified that a hot, moist towel would be a less expensive way to obtain the type of benefit derived from the sauna.  Dr. Horning specifically testified that these devices were not necessary or reasonable.  We find these items are not reasonable or necessary.  We deny Employee's request that Defendant pay for a swivel chair, gravity boots, an invertor table, a sauna, and a hot tub.

d. SHOULD DEFENDANT PAY FOR DR.  SCHURIG'S MANIPULATIONS?


In 1987 Dr. Haldeman indicated that chiropractic treatment for flare‑ups resulting from Employee's work activities might be appropriate for Employee.  These treatments would be intermittent, short bursts of treatment with a rapid tapering of treatment.  The prescribed course would be two to five treatments, and would be gradually tapered off over a two to three week period, and then reduced to once a month.


Dr. Overman stated in his December 1988 report that he did not favor manipulation therapies for [Employee's] back. . . . because they do not seem to have worked in the past, and I think disc incompetence may be more likely than facet disease at this time.


Dr. Weinstein stated that "I do not feel that ongoing manipulation therapy or use of centrally acting medications does this patient a service."


Dr. Horning recently concluded that chiropractic manipulation were no longer reasonable and necessary.


Although Dr. Schurig was the one who sought Dr. Weinstein's and Dr. Overman's opinions and stated that he agreed with their recommendations, he did not follow their advice.  He prescribed the Boston overlap brace, but it appears that he did not follow through with the prescribed course of use.  Although he reduced Employee's narcotic prescriptions for a period of time, eventually he returned Employee to their use.  Although he agreed that once Employee's litigation was resolved a pain clinic could be of some benefit, it appears he has done little, if anything, to direct Employee to seek treatment at a pain clinic.  We find his course of treatment has not been reasonable and necessary.  Accordingly, we will deny the request that Defendant pay for Dr. Schurig's treatments.


This is a sad case.  Dr. Schurig's chart notes indicate that primarily Employee, rather than Dr. Schurig, has directed the prescriptions and treatment he has received.  Dr. Schurig wrote prescriptions because Employee thought they might help.  Dr. Schurig provided manipulations to Employee when Employee wanted them.  Long after the claim was settled, Dr. Schurig continued to provide manipulations rather than direct Employee to a pain clinic.


Although our denial of Employee's request that Defendant pay for Dr. Schurig's treatments means Employee is responsible for the bill, under the circumstance we believe it is Dr. Schurig who should be responsible for all or at least part of the bill.  He was the professional who should have directed the treatment rather than accede to Employee's wishes.  We agree with Dr. Weinstein that he did not do Employee a service.

II. IS EMPLOYEE ENTITLED TO LEGAL COSTS AND ATTORNEY'S FEES?


We next consider Employee's request for costs and attorney's fee. AS 23.30.145(b) provides in pertinent part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


We find we awarded Employee some, but not all, of the medical benefits he requested.  Although Employee's attorney did not submit an affidavit of the services provided, the parties stipulated at the hearing that he had performed at least six hours of work and that was reasonable.


We generally award a fee at the rate of $125 per hour.  At that rate, Employee's attorney fee would be $750.00. Although Employee did not prevail on all issues, we find that six hours to present the issues upon which he did prevail to be reasonable and will award a fee under subsection 145(b) of $750.00.


Defendant did not object to the legal costs requested by Employee.  These costs were $112.00 for a copy of Dr. Horning's deposition and copying charges of $4.40. Because there was no objection to these legal costs, we will order Defendant to pay them.

ORDER
1. Employee's request for payment or reimbursement for Dr. Schurig's charges and the gravity boots, invertor table, swivel chair, sauna, and hot tub is denied and dismissed.

2. Defendant shall pay Employee $126.00 for his Alaska Club dues and the charge for the bone scan performed in June 1990.

3. Defendant shall pay Employee's attorney a reasonable fee of $750.00 as well as Employee's legal costs totaling $116.40.


DATED at Anchorage, Alaska this 9th day of November, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ HM Lawlor
Harriet Lawlor, Member

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of James T. McMahon, employee/applicant, v. Municipality of Anchorage, employer, defendant; Case Nos, 8524424 and 8501099; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of November, 1990. 

Clerk

SNO

� Although Employee's initial claim requested Defendant be ordered to pay for his prescriptions, he withdrew that request at the hearing. Accordingly, payment of the prescription expenses is not at issue.


� According to the statement made by Dr. Schurig's attorney, the investigation was merely closed, not dismissed. (Sutliff October 26, 1990 statement).


� It appears Dr. Schurig had called Dr. Horning in June 1988 and sought his advice.  Dr. Horning's June 23, 1988, letter to Dr. Schurig states in part:


	I see that when Dr. Haldeman and I saw Mr. McMahon we felt he was an honest, straightforward gentleman who had what seemed like a legitimate pain problem with no objective findings . . . .


	Pain clinics have roughly 3 components: educational, behavioral, and physical restoration.  Although I may be wrong about Mr. McMahon since I haven't seen him for along time, I believe his need is mainly for the last category if he needs anything at all . . . .


	Although Mr. McMahon's pain may gradually diminish as years go by, it probably is not "curable" by any pain clinic approach (or anything else we have to offer).  His efforts probably need to be directed towards coping with the problem rather than still trying to cure the problem after 3 years.





� Employee argued that subsection 120(a) should be applied in such a manner that we would have to presume that the treatment and prescriptions sought by Employee are compensable.  We disagree.  However, even if we applied the presumption in the manner advocated by Employee, we would find the opinions of Dr. Overman, Dr. Weinstein, Dr. Haldeman and Dr. Horning to be substantial evidence to overcome the presumption.  Accordingly, Employee would still have the burden of proving the reasonableness and necessity for the treatment and equipment he seeks.


� At the time of the hearing, it appeared that Employee might be requesting treatment at a pain clinic.  However, Defendant argued that Employee had not made that request prior to the hearing and Defendant did not have adequate notice of the request, if one was being made.  We agreed that Defendant did lack notice, and we are not able to decide the reasonableness and necessity of treatment at a pain clinic.





