ALASKA WORKERS' COMPENSATION BOARD

P. O. Box 25512 Juneau, Alaska 99802‑5512

GLENN CONLON,
)



)


Employee,
)
ERRATA



)
AWCB Case No. 8602290


v.
)
AWCB Decision No. 90-0277



)

PIONEER CONSTRUCTION,
)
Filed with AWCB Fairbanks



)
February 1, 1991


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer.
)



)


On page 11 of our November 15, 1990 decision and order, one signature line indicates Board member Joe J. Thomas was not available for signature.  That signature line should reflect that at the time the decision was issued, Board member Harriet Lawlor was not available for signature.  The two remaining signature lines are properly signed by the respective panel members.

/s/ Fred G. Brown

Fred Brown, Designated Chairman

I hereby certify that the foregoing is a full, true and correct copy of the Errata in the matter of Glenn Conlon, employee; v. Pioneer Construction, employer; Alaska National Insurance Co., Insurer; Case No. 8602290; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 1st day of February, 1991.

Clerk
GLENN CONLON,
)



)


Employee,
)
DECISION AND ORDER



)
AWCB Case No. 8602290


v.
)
AWCB Decision No. 90-0277



)

PIONEER CONSTRUCTION,
)
Filed with AWCB Fairbanks



)
November 15, 1990


Employer,
)



)


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)



)


This claim for a compensation rate adjustment, continuing temporary disability benefits, rehabilitation benefits, medical costs, transportation costs, interest and attorney fees and costs was heard at Fairbanks, Alaska on September 25, 1990.  The employee was represented by paralegal Pete Stepovich of the Stepovich, Kennelly and Stepovich law office.  Attorney Elise Rose represented the defendants.  The record was held open to receive additional briefs, and we deemed the record closed on October 23, 1990, when we met after all documents had been received.

FACTUAL AND PROCEDURAL BACKGROUND

This case comes before us on remand from the Alaska Supreme Court. Pioneer Const. Co. v. Conlon, 780 P.2d 995 (Alaska 1989).  The factual and procedural history below is partly based on that set forth in the supreme court's opinion and partly based on the history outlined in the Rehabilitation Administrator's formal decision.


Between 1981 and 1983, the employee worked as a line driver for Lynden Transport, hauling freight between Fairbanks and Prudhoe Bay.  In 1983 the employee started his own business, Rolling Hills Construction Company.  Rolling Hills primarily used heavy equipment in a landscaping business.


The employee's primary source of income in 1984 was derived from Rolling hills. In December 1984, however, he also worked as a heavy equipment operator for Pioneer Construction. In 1985 the employee had little income outside that generated by Rolling Hills.


In 1984 the employee had net earnings of $3,788 from wages and $6,896 from Rolling Hills.  In 1985 he had net earnings of $245 from wages and $13,920 from Rolling Hills. During 1984 and 1985, the employee was the primary operator of Rolling Hills heavy equipment and did all of its equipment maintenance.  His wife, Debra, did some bookkeeping and parts running both years.  She was not paid for these services.


In 1985 Rolling hills was awarded a contract to landscape 350 homes at Eielson Air Force Base.  The employee started work on the Eielson contract that year.  In 1986 the contract was completed, and the employee was paid.


Meanwhile, after Rolling Hills shut down for the winter in 1985, the employee took a job with Pioneer Construction, the employer in this case.  In January 1986, he continued to work for Pioneer as a heavy equipment operator on the North Slope.  The employee was injured on February 7, in the course of his employment, while operating a bulldozer.


The injury, initially diagnosed as muscle strain, was ultimately diagnosed as a herniated disc.  In our August 11, 1987 decision and order, we outlined the employee's medical condition and treatment up to that time. (See AWCB No. 870182). In summary, on October 22, 1986 George Vrablik, M.D., performed a chemonucleolysis (chymopain injection).  Then on February 19, 1987, Dr. Vrablik performed a lumbar laminectomy at L3‑L4, and a posterior decompression at L4‑L5.


During this period the employee was unable to operate heavy equipment or trucks.  He was able to do little physical work, spending most of his time resting at home and supervising Rolling Hills' employees.  In order to complete the Eielson contract, Rolling Hills was forced to hire extra help to do work the employee did prior to his injury.  The employee stated that had he not been injured he planned to hire only one additional employee for the Eielson contract in 1986.  Instead, he hired at least three.


The employee filed an Application for Adjustment of Claim, seeking to have the proper compensation rate fixed and temporary total disability (TTD) benefits paid for periods it was withheld. We held our hearing in May 1987.


We found the employee was entitled to TTD benefits based on his inability to operate trucks or heavy equipment.  We also adjusted his compensation rate upward, based on our calculation of the employee's earnings in 1984 and 1985.  We calculated his earnings by adding the depreciation claimed as an income tax deduction for 1984 and 1985 to Rolling Hills' net profit for those years. We found the employee's total net earnings for 1984 and 1985 was $57,837. We also concluded the employee's 1986 Rolling Hills earnings of $76,704 were not "a fair reflection of his probable future earnings," noting that Rolling Hills' earnings were the result of "a once in a lifetime opportunity."


Meanwhile, vocational rehabilitation began in early 1987 but was put on hold for a period of time.  In October 1987, Andrew Lopuhovsky was asked to reactivate the employee's rehabilitation file, complete a full evaluation, and develop a vocational rehabilitation services plan.


Mr. Lopuhovsky reviewed the orders of preference outlined in AS 23.30.041(e) and determined the employee could be returned to suitable gainful employment with some academic training. The examination was completed on November 10, 1987.


On November 11, 1987 a plan was drawn up for the employee to attend approximately two months of work hardening at the Denali Sports Medicine Clinic.  Once the employee finished the work hardening program, he would receive twenty‑four weeks of computerized accounting at the Alaska Computer Institute in Fairbanks, Alaska.  When this program was complete the employee would receive two months of job placement assistance.


On November 17, 1987 Mr. Lopuhovsky contacted Dr. Vrablik who reviewed and approved the plan.  On November 18, 1987, Mr. Lopuhovsky discussed this plan with the employee, and took it to former attorney Chancy Croft's office.  On November 30, Mr. Lopuhovsky received a message from the employee that he was leaving the state.  The employee indicated he wanted his case settled. The defendant controverted the employee's temporary benefits in December 1987 because the employee had left the state.


The employee first drove to Minnesota where he stayed one month. Then he drove to Texas where he stayed for three months.  He left Texas April 1, 1988 and drove back to Fairbanks so that he could be available for the formal rehabilitation and Board hearings.


The employee testified that while he was in Minnesota he did his own work hardening in the form of exercises for up to four hours per day.  When he got to Texas he would exercise, swim, and walk for three to five hours.  He believes he was cooperative with the first part of the defendant's plan because he was involved in a work hardening program of his own.


Regarding non‑cooperation with the retraining portion of the defendant's plan, the employee testified that he could not participate due to medical problems and the need for additional surgery.  While in Texas, the employee was examined by Brad B. Hall, M. D.  In an initial report dated January 29, 1988, Dr. Hall stated that the employee might consider stabilization of the L3‑L4 and L4‑L5 levels:.  An MRI was done on February 2 which showed a bulging disc at the L4‑L5 level.  In a March 17 letter, Dr. Hall states the employee could participate in vocational rehabilitation, provided he avoided prolonged sitting.


On April 1, 1988, the employee was examined by orthopedist Kurt Merkel, M.D., in Fairbanks, Alaska.  Dr. Merkel reviewed the employee's previous test results and felt that they showed very little change from past results.  Dr. Merkel felt the employee had "failed back surgery syndrome." The doctor went on to say: "I have told [the employee] that in my opinion, I think further surgery would offer him no better than a 50 percent chance of significant improvement and furthermore would not get rid of all of his discomfort. . . . I would be very hesitant to proceed with surgery in this man. . . . Dr. Merkel felt the employee could participate in the rehabilitation plan as long as he limited his sitting to not more than one hour.


Then, on September 29, 1989, the Supreme Court largely reversed our 1987 decision and held that (1) the employee's claim should have been treated as one for temporary partial disability not temporary total disability; (2) we should have used a higher self‑employed social security tax rate in calculating the employee's spendable weekly wage; (3) we should have reduced the employee's spendable weekly wage to reflect the value of his wife's services to the business; and (4) we should consider the added cost of hiring employees in computing the proper compensation rate.  The Court concluded our treatment of the employee's depreciation was reasonable, given our broad discretion regarding that treatment in self‑employment cases.  On remand, we are directed to recompute the employee's compensation rate consistently with the Supreme Court's decision.  In addition, the parties have requested that we review whether the employee is entitled to continuing temporary disability benefits, including vocational rehabilitation services, and whether he should receive ongoing medical benefits, transportation costs and attorney fees and costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Compensation Rate


The Supreme Court directed us on remand to determine "a fair approximation of the claimant's probable future earning capacity during the period. . . benefits are to be paid." See Deuser v. State, 697 P.2d 647, 649 (Alaska 1985).  We are to consider the value of the employee's management skills, his cost of hiring additional employees and the value of his wife's contribution to the business.


Mrs. Conlon testified about her contribution to Rolling Hills.  In 1984 she worked full‑time as an LPN at the hospital and, during the summer months, one hour per week at Rolling Hills as a bookkeeper.  In 1985, she continued to work nearly full‑time at the hospital and about two hours per week for Rolling Hills, during the summer months.  In 1986, because of the employee's injury, she worked two days per week at the hospital and 20 hours per week, for twenty‑four summer weeks, for Rolling Hills.  The parties agree that her time is properly valued at $10 per hour.


The employee testified that because of his injury, he was unable to do maintenance and start up work, was unable to do bulldozer work and unable to do any expediting.  He hired at approximately three additional employees to do this work.  The extra costs incurred totalled $36,672.50. This total covers his cost of maintenance and startup, a dozer operator and a bookkeeper.  This figure also includes the value of his wife's contributions to the job.


The defendants do not dispute these figures.  They merely argue the employee could not have performed two or more jobs by himself if he weren't injured.  Given our observation that an entrepreneur starting a new business will work long, hard hours to complete a job, we accept the employee's testimony as correct.


Regarding the value of the employee's management skills, the employee testified he made $11,572 net in 1986.  After adding depreciation of $38,674, his total earnings equaled $50,246.  In our original decision and order we calculated the employee's total 1986 earnings at over $67,000. In any case, the defendant argues these earnings are equivalent to or greater than those earned by a construction manager.  Since he was able to earn a profit equalling those of a construction manager, the defendants reason, the employee has no loss of earning capacity and is not disabled.


We disagree.  As we stated before, and the Supreme Court agreed, the employee's 1986 earnings were produced during a boom period in the Fairbanks economy and would not be duplicated in future years.  We also note the employee had no experience working for others as a construction manager.  Accordingly, we conclude the value of employee's management skills should not be based on his 1986 earnings.  Rather, we find the value of his skill should be based on the added costs incurred‑because of his injury.  As we stated earlier, this cost totalled $36,672.50. In sum, the value of the employee's management skill is offset by the added cost of personnel resulting from his injury. Accordingly, we again conclude his 1986 profits and losses should not be considered in computing the employee's compensation rate.


Therefore, we find the employee's compensation rate again should be calculated, based on his 1984 and 1985 earnings, pursuant to AS 23.30.220(a)(1). Previously, we calculated the employee's average weekly wage at $578.37. The Supreme Court instructed us to reduce this figure by the value of Mrs. Conlon's contribution to Rolling Hills and further reduce the figure by the appropriate additional 5.15 percent self‑employment tax.  We now have recomputed the employee's compensation rate to reflect 24 weeks of work by the Mrs. Conlon in 1984 and 1985 at one hour per week at $10.00/per hour in 1984 and at two hours per week at $10.00/per hour in 1985.  Additionally, the compensation rate is reduced to‑reflect an additional 5.15 percent self‑employment tax against $6,896 net earnings received in 1984 and $13,920 received in 1985.  After making these computations, we have concluded the employee's average weekly wage is $560.45. t$578.37 ‑ (3 hrs x 24 weeks x $10.00 + 5.15% x ($6,896 + $13,920)) divided by 100 weeks].

II. Continuing Temporary Disability Benefits


Although the employee's physicians, including his treating physician, Francis Denis, M.D., consistently recommended against further back surgery, on August 15, 1989, the employee underwent a fusion of his spine at the L3‑L4 and L4‑L5 level.  Since the 1989 surgery his doctors uniformly agree that his condition is improved. There is no dispute the surgery was causally connected with the 1986 injury.  Given the employee was unable to work during his period of convalescence which ended on or before September 13, 1990, we find he should be paid temporary benefits covering that period.  His benefit payment shall be offset by any overpayment resulting from the recomputation of benefits outlined above.

III. Vocational Rehabilitation Eligibility


The employee seeks continuing vocational rehabilitation benefits and the associated temporary compensation benefits under AS 23.30.041. In 1987 the employee had hoped to develop a business operating a car wash.  The proposal fell through in November 1987, however, and Rehabilitation Counselor Andrew Lopuhovsky developed a plan to retrain the employee as a bookkeeper.  But in December 1987, the employee left the state and did not sign the vocational rehabilitation plan.  Rolling Hills had shut down in August 1987 and the employee was in the process of selling his equipment and looking to find a home with a lower cost of living.  His house in Alaska was facing foreclosure. On May 16, 1988 a formal rehabilitation conference was held regarding whether the employee had cooperated with his vocational rehabilitation provider.  The parties also presented evidence to determine whether the plan should be approved.  On June 29, 1988 the Rehabilitation Administrator found the employee had not cooperated with his vocational rehabilitation provider.  On July 21, 1988, the administrator approved the rehabilitation plan.


At the time of the employee's injury, AS 23.30.041(g) required the defendants to provide up to 37 weeks of rehabilitation benefits.  In this case the employee left the state before an agreement on the plan was reached.  Mr. Lopuhovsky testified he warned the employee of the potential forfeiture of benefits if he failed to cooperate.


Nevertheless, the employee left the state an December 1, 1987 and did not return until April 1988.  After the work hardening and computer schooling plan was approved in July 1988, the employee apparently attended six hours of classes in August 1988.  He testified he stopped when he found he could not endure the pain experienced while sitting.  Meanwhile, the employee's treating physician had approved the employee's rehabilitation plan.


AS 23.30.041(h) reads as follows:

Refusal by an injured employee to participate in an evaluation or a rehabilitation plan approved by the rehabilitation administrator or agreed to by the parties results in forfeiture of disability compensation for the period the refusal continues.  However, if an employee begins participation in a rehabilitation plan within two months from the date of refusal, and successfully completes the rehabilitation plan and becomes employed for a period of 30 consecutive business days following the completion of the rehabilitation plan, the employee shall receive a lump‑sum payment of 25 percent of the compensation forfeited by the employee.  The lump‑sum payment is available only once to an employee refusing rehabilitation.  The rehabilitation administrator may find that an employee refuses to participate in an evaluation or rehabilitation plan if the employee fails to cooperate with the rehabilitation provider.


The Rehabilitation Administrator found the employee refused to participate in the rehabilitation process upon leaving the state in 1987.  The Rehabilitation Administrator's finding of non‑cooperation was not appealed. His non‑cooperation lasted a period of more than two months. To this day, he has not completed the plan or otherwise worked a period of 30 consecutive days. For each of these reasons, we find the employee has forfeited his right to continuing rehabilitation services and associated temporary benefits. Accordingly, we conclude the employee's claim for additional vocational rehabilitation benefits is denied.

IV. Medical Costs


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), Aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


The defendants have attempted to show the employee's medical treatments are not necessary for his continued improvement.  Initially, the employee's 1989 fusion surgery was thought not to be necessary.  Since the surgery, however, the employee's condition has significantly improved. Recently he received a new release to work.  Based on the evidence which shows the employee's condition continues to improve, we find his medical treatment to the present has been reasonable and necessary.


The defendants resist paying the cost of the employee's chiropractic treatments.  George Vrablik, M.D., testified that chiropractic treatment is inappropriate for a patient who has had a fusion. He also said chiropractic treatments can aggravate degenerative disc disease.  William Tewson, D.C., testified, however, chiropractic treatments are appropriate in those areas of the back which are not adjacent to the fusion site.  These treatments can help provide physical therapy and relieve tension.


We have reviewed the evidence on chiropractic care for treatment of the employee's work related injury.  Donald Wilson, M.D., a doctor hired by the defendants, agreed with Dr. Vrablik's opinion that chiropractic treatment is inappropriate in this case.  Dr. Denis testified he is consulting with no chiropractor in his ongoing care.  Based on the testimony of these doctors, we find continuing chiropractic treatment is not necessary.  If Dr. Denis or some future treating orthopedist finds chiropractic care is necessary, then the costs of such treatments shall be reimbursed in the same manner as any other prescription.  Based on the testimony of Dr. Tewson, however, we find the cost of all past medical bills related to the injury shall be paid.

V. Transportation Costs


The employee seeks reimbursement of his transportation costs for medical treatments.  His itemized list of trips includes trips to Fairbanks from his home on Chena Hot Springs Road which sometimes occurred two or three times per day.  The employee testified that, occasionally, he had more than one appointment in Fairbanks per day and duplicate trips were recommended by his doctor to allow a period of rest between appointments or before or after physical therapy treatments.  The defendants argue the duplicate trips were not necessary and that the frequent trips alone would be disabling.  We find, based on the employee's testimony that rest was needed between appointments, the employee's trips to his physician and physical therapy were reasonable and necessary.  The cost of those trips shall be paid. 8 AAC 45.084. Except as indicated above, reimbursement for future trips to chiropractors is not required.

VI. Attorney Fees, Costs and Interests


Finally, the employee seeks attorney fees, costs and interest.  We already have found the employee entitled to additional compensation benefits.  The employee has retained the services of an attorney to assist him in this claim.  Given that he was partially successful, we find the employee is entitled to statutory minimum attorney fees and costs.  AS 23.30.145(a). He also is entitled to interest at the statutory rate. Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

ORDER
1. The defendants may reduce the employee's compensation rate to reflect the proper self‑ employment tax contribution and the value of his wife's contribution   to  his   self‑employment earnings. His  average weekly wage is recalculated as $560.45.

2. The defendants shall pay the employee temporary benefits covering the period when he was recovering from his lumbar fusion.  They may offset this payment by the overpayment created in Order No, 1.

3. The defendants shall pay the employee's medical bills and associated transportation costs as outlined in this decision.

4. The defendants shall pay the employee attorney fees, costs and interest in accordance with this decision.


DATED at Fairbanks, Alaska, this day of 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

not available for signature

Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Glenn Conlon, employee; v. Pioneer Construction, employer; and Alaska National Ins.  Co., insurer; Case No. 8602290; dated and filed in the office of the Alaska Workers' Compensation

Board at Fairbanks, Alaska this 15th day of November, 1990.

Clerk

SNO

