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)
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)



)


This claim for permanent partial impairment benefits was heard at Anchorage, Alaska, based on the documents in our file and the parties' written arguments.  Employee is represented by attorney Joseph Kalamarides.  Defendants are represented by attorney Patricia Zobel.  The record was complete on November 21, 1990, when we received copies of Dr. McCollum's May and June 1990 reports, and the claim was ready for decision at record completion.

ISSUE

Which edition of the American Medical Association's Guides to Evaluating Permanent Impairment  should he used to rate Employee's permanent impairment?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment on January 19, 1989, while working as a fish processor.  He fell down the steps leading to his work area and injured his right hip.  Employee saw a physician's assistant at the clinic in Unalaska.  Employee had a hip contusion, and the physician's assistant thought that Employee might not be able to work for seven to ten days.


Defendants began paying Employee temporary total disability (TTD) benefits effective January 22, 1989.  They stopped the TTD benefits on January 28, 1989. (February 6, 1989 Compensation Report).


After his injury Employee apparently left Unalaska and moved to Washington.  He chose John Wilcox, D.C. , to treat him.  Employee first consulted Dr. Wilcox on February 27, 1989.  Dr. Wilcox's first report states that‑x‑rays indicated Employee had "spondylo grade 1, onset with the injury." (Wilcox April 18, 1989, letter),


In April 1989, Employee requested an eligibility evaluation for reemployment benefits.  The Rehabilitation Benefits Administrator (RBA) assigned R. Chris Simmons of Vocational Resources of Washington, Inc., to perform the evaluation.


In May 1989, Employee, who was then representing himself, filed a claim requesting permanent total disability benefits from January 1, 1989 and continuing, transportation costs, vocational rehabilitation, ‑an increase in his weekly compensation benefits, and a penalty for late payments. Defendants answered, admitting only that Employee was entitled to compensation from January 22 through January 28, 1989.  They denied he was entitled to time‑loss benefits after that because they had no medical evidence to support his contention that he was incapable of doing his regular work.


On May 3, 1989, Defendants wrote to Richard McCollum, M.D., regarding the arrangements for Dr. McCollum to examine Employee at Defendants' request.  Defendants' posed a number of questions in their letters for Dr. McCollum to answer after he completed the examination. Among the questions posed in Defendants' May 3, 1989, letter were whether Dr. McCollum thought Employee could return to work as a seafood processor, whether he was medically stationary, whether he had a permanent impairment, and whether he had a preexisting condition.


On May 11, 1989, Employee was examined by Dr. McCollum.  Like Dr. Wilcox, Dr. McCollum diagnosed "Lumbar strain and grade I L5 spondylolisthesis."  In his comments, Dr. McCollum stated.  "If the history is true and he has never had any prior back problems, then he has aggravated a dormant condition and now has low back pain secondary to an underlying, most likely pre‑existing condition, lumbar spondylolisthesis, grade I at L5."


Later, on June 2, 1989, Dr. McCollum wrote to Defendants saying that Employee "could return to work with a lifting restriction of 30 pounds at this time.  This is based on the May 11, 1989, evaluation." It appears Dr. McCollum did not address Defendants' questions about Employee's medical stability and whether he had a permanent impairment.


On May 22, 1989, a pre‑hearing was held regarding Employee's claim.  At that time Employee was represented by attorney Kalamarides.  The summary from the pre‑hearing indicates the Employee was then seeking temporary total disability (TTD) benefits, and not permanent total disability benefits.


On May 30, 1989, Defendants resumed Employee's TTD benefits retroactively to January 29, 1989. (May 30, 1989, Compensation Report).


On May 31, 1989, Defendants' adjuster wrote to Dr. Wilcox requesting copies of all his chart notes for treating Employee.  In addition the adjuster stated;

Please indicate during what period of time Mr. Wheeler was totally disabled, limited to light‑duty work only, or capable of handling his regular duties . . . . Please report as to whether or not Mr. Wheeler is medically stationary; and if he is medically Stationary, please rate his disability according to the AMA Guidelines.

In his June 13, 1989, response, Dr. Wilcox said:

The patient is medically stationary.  He will never be back to pre‑injury status.  Since you deal with the insurance system I'm sure you are well aware that a spondylolisthesis is a disability rating and that it will never be back to normal.  When the pars interarticularis is broken down and separated the spondylolisthesis has the ability [sic] and may become worse.  He is limited to light work only and I don't believe he will ever be able to assume the regular duties that he was doing before the accident.


Attached to Dr. Wilcox's June 13, 1989, letter was another letter addressed to the adjuster stating:

Per your letter dated May 31, 1989, find enclosed the impairment rating as directed . . . .

SCHEDULE OF SPINAL DISORDERS IMPAIRMENT WHOLE MAN Impairment due to a spondylolisthesis[:]

Spondylolisthesis with aggravation
20% whole man

persistent muscle spasm regenerating

pain resulting from trauma

Motor Impairment Rating (M.I.R.)

See above

Sensory Impairment Rating (S.I.R.)

See above

FINAL IMPAIRMENT RATING FOR THE WHOLE MAN
20%


The above figures are based on the A.M.A. committee on rating of mental and physical impairment.  They can be found in the [sic] THE GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT, 2nd edition. . . .


Defendants, June 21, 1989, Compensation Report indicates Defendants terminated Employee's TTD benefits on June 18, 1989.  The reason given was because Employee was released for light‑duty work.


On July 10, 1989, Employee consulted Dr. McCollum.  Dr. McCollum's chart notes state.  "This man does have spondylolisthesis which may or may not require a fusion consideration.  Apparently he has seen a doctor down in the Olympia area.  That's fine."


Our file contains a letter dated July 13, 1989, from Jerome H. Zechmann, M.D., to Dr. McCollum stating:

It was a pleasure to see your patient, Mr. Wheeler, . . . .  I just had an AP and lateral and on those films it looks like he does have a few little Smorl's nodes, but no sign of any structural abnormality. . . .  There is a hint that there might be a pars defect, but he does say that he rad a spondylolisthesis.  I didn't take obliques because he said that you told him he did have a spondylolisthesis, so perhaps you have this on your views.

[T]he best thing to do would be to try to mobilize him.  I sent him to physical therapy, put him in a back support and encouraged him to keep pushing it, . . 


The record contains progress notes indicating Employee participated in physical therapy from July 18, 1989, through August 8, 1989.  During this period he also attended the back school and was given a home exercise program.


The vocational reemployment specialist, Simmons, submitted his report on October 2, 1989.  On October 17, 1989, the RBA wrote to Employee advising him that he was determined conditionally not eligible for reemployment benefits.  Simmons' report indicated that Employer had offered Employee a job, and this appeared to make Employee ineligible under AS 23.30.041(f)(1) for reemployment benefits.  However, the RBA wanted Simmons to provide additional information so the RBA could confirm his tentative opinion that Employee was ineligible.


On February 5, 1990, Simmons submitted the additional information which the RBA had requested in October 1989.  On February 12, 1990, the RBA notified Employee that under AS 23.30.041(f) (1) he was not eligible for reemployment benefits because the medical reports indicated Employee could return to the jobs offered by Employer, and the job offered paid wages equal to 75 percent of Employee gross hourly earnings at the time of the injury.


On February 15, 1990, Employee himself filed a claim requesting, among other things, a review of the RBA's decision, and permanent partial disability benefits from May 1989 through September 1989.  On February 20, 1990, Employee's attorney filed a claim also requesting review of the RBA's decision.  The claim filed by Employee's attorney did not request permanent disability benefits; instead it requested TTD benefits from June 19, 1989 and continuing.


On March 6, 1990, we received a copy of Dr. Zechmann's January 23, 1990, chart note stating that Employee was currently employed as a security guard, that he had a grade 1 spondylo, pars defect, and that Employee might benefit from a lumbosacral support.


On March 16, 1990, the amendment to our regulation 8 AAC 45.122 became effective.  Section 122 now required using the third edition, instead of the second edition, of the AMA Guides to the Evaluation of Permanent Impairment (AMA Guides) to rate permanent impairment


On March 21, 1990, we heard Employee's request, and we reviewed the RBA's determination that under AS 23.30.041(f)(1) he was not eligible for reemployment benefits.  At that hearing, Defendants contended the RBA followed the statute in making his determination, and his determination was supported by the evaluation and documents in our file.  Defendants also argued that if the RBA committed error, it was harmless error because Employee had no permanent impairment as a result of the injury, and Employee had returned to work.


We found the RBA had abused his discretion by not allowing the parties to comment on the vocational rehabilitation provider's report before making his decision.  We remanded the issue to the RBA and provided the parties an opportunity to comment, (Wheeler v. Trident Seafoods, AWCB Decision No. 90‑0058 (March 30, 1990).


In our decision, we commented on Defendants' contention that Employee had no permanent impairment, and thus he was disqualified under AS 23.30.041(f)(1) from receiving reemployment benefits, by noting that

Dr. Wilcox rated Employee's impairment at 20 percent of the whole man. (Wilcox June 13, 1989 letter).  Dr. McCollum indicated that Employee's injury aggravated a dormant pre‑existing conditions (McCollum May 11, 1989 letter).  It may be that under AS 23.30.190(c), Employee's impairment rating is reduced because of pre‑existing permanent impairment, but we have no evidence of that in our record.

Wheeler at 9.


On March 23, 1990, Defendants' adjuster wrote to Dr. Zechmann regarding Employees appointment for an impairment rating.  The adjuster reminded the doctor that the rating must be done using the AMA Guides and converted to a whole man rating.  The adjuster wrote a similar letter to Dr. McCollum on April 3, 1990.


After our remand and an opportunity for the parties to comment on the reemployment specialist's report, the RBA again determined that under AS 23.30.041(f)(3) Employee was not eligible for reemployment benefits because Employer had offered him a job at 75 percent of his gross hourly earnings.  Employee did not appeal that RBA determination.


Employee saw Dr. McCollum on May 29, 1990.  Dr. McCollum used the second edition of the AMA Guides and rated his impairment at 20 percent of the whole man based upon the diagnosis of spondylolisthesis, grade I or grade II.  Defendants controverted paying Employee permanent partial impairment (PPI) benefits because the rating was based on the second edition, and not the third edition, of the AMA Guides.  Subsequently, using the third edition, Dr. McCollum stated the rating would be eight percent of the whole man.  Defendants paid Employee PPI benefits of $10,800 based on the eight percent rating and the $135,000 maximum provided in AS 23.30.190.


Employee contends that because his injury occurred in January 1989 and because our regulations at that time specified using the second edition of the AMA Guides, his impairment rating should be based on that version.  Alternately, Employee contends that he was medically stable in June 1989 and entitled to PPI benefits in June 1989.  He argues the fact that Dr. McCollum did not rate him until one year later does not justify using the third edition of the AMA Guides in computing his PPI benefits.  Accordingly, he argues that he should have been paid PPI benefits based on the 20 percent rating or $27,000.00.


Defendants argue Employee's date of rating controls the computation of his PPI benefits.  They contend our regulatory change is procedural and not substantive.  Defendants argue that Employee did not chose to rely on Dr. Wilcox's rating, that for strategy reasons he did not claim his PPI benefits until after the regulations were changed on March 16, 1990, and therefore the eight percent rating is appropriate.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Effective July 1, 1988 the Alaska Workers' Compensation Act was substantially amended, especially the sections dealing with the duration of TTD benefits, the benefits to assist an injured worker in returning to employment (rehabilitation benefits), and benefits for permanent injuries.


AS 23.30.185, relating to TTD benefits was amended by adding a sentence defining the duration the payment of TTD benefits.  Under the 1988 amendment to section 185, TTD benefits "may not be paid for any period of disability occurring after the date of medical stability."


AS 23.30.190 was repealed and reenacted to provide in part:

(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135, 000 multiplied by the employee's percentage of permanent impairment of the whole person. . . . The compensation is payable n a single lump sum, except as provided in AS 23.30.041
 . . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. . . .

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .


As noted earlier at the time of Employee injury, our regulation 8 AAC 45.122 required using the second edition of the AMA Guides in rating permanent impairments.  Effective March 16, 1990, that regulation was amended to require the use of the third edition of the AMA Guides which had been published in November 1988.


In the second edition of the AMA Guides "Grade I or II spondylolysis and spondylolisthesis with aggravations, persistent muscle spasms, rigidity and pain resulting from trauma" was assigned an impairment rating of 20 percent of the whole person.  AMA Guides (2nd edition) Table 53 at 57.


However, under the third edition of the AMA Guides an unoperated "Grade I . . . or Grade II spondylolisthesis, accompanied by medically documented injury and a minimum of six months of medically documented pain, recurrent muscle spasms, or rigidity" of the lumbar spine is assigned an eight percent impairment of the whole person.  AMA Guides (3rd edition) Table 49 at 73.


We agree with Defendants that the date of rating, and not the date of injury, controls an injured workers' permanent benefits.  Hood v. State of Alaska, 574 P.2d 811 (Alaska 1978); Sang Suh v. Pingo Corp., 736 P.2d 342 (Alaska 1987).


We agree with Employee that his condition was medically stable and ready for rating in June 1989.
 Although Employee did not choose to pursue a claim for PPI benefits in June 1989, the evidence supports the conclusion that he could have done so at that time.  Phrasing this in terms used in civil litigation, we find his cause of action for PPI benefits arose in June 1989.  At that time Dr. Wilcox indicated he was medically stable.  For whatever reason, Defendants relied upon Dr. Wilcox's opinion regarding Employee's medically stability, but chose to ignore his impairment rating.


In our previous decision we specifically noted Dr. Wilcox's rating.  We also noted that Defendants seemed to be arguing that Employee's impairment was due to a pre‑existing condition. it appears from the correspondence with Employee's physician that Defendants were unable to document a pre‑existing impairment that would have disqualified Employee under AS 23.30.190(c) from receiving PPI benefits.


We find Defendants' argument that Employee did not rely upon Dr. Wilcox, rating and therefore the date of Dr. McCollum's rating controls the amount of PPI benefits due is without merits First, contrary to Defendants' assertion in their reply brief, Employee never selected Dr. McCollum as his treating physician.  The prehearing summary of May 22, 1990, indicates only that Employee would contact Dr. McCollum for a referral.  Defendants opening brief correctly stated the facts: that is, Dr. McCollum has been their choice of doctor for an independent medical evaluation.


Second, once the diagnosis of spondylolisthesis, grade 1, with accompanying muscle spasms, rigidity, and pain was made, its obvious from the AMA Guides, second edition, that Employee was entitled to at least a 20 percent impairment.


We do not find Employee's continued pursuit of temporary benefits after the rating affects when his cause of action accrued.
 The Act does not contain an election of remedies provision for claiming the wrong type benefit, other than possibly the statute of limitations.  Furthermore, Employee did file a claim for PPI benefits in February 1990 before 8 AAC 45.122 was amended.  Therefore, even if our amendment to section 122 is procedural as Defendants contend, as to Employee it would have been substantive and could not be retroactively applied:

Where a change in a procedural statue significantly alters the legal consequences of the events giving rise to a cause of action, it is treated as substantive in character. . . . a change in a procedural rule is substantive in character when the change makes it appear to one just starting down the road to vindication of his cause that the road has become more difficult to travel or the goal less to be desired.


Pan Alaska Trucking v. Crouch, 773 P.2d 947, 949 (Alaska 1989).  Using the third edition of the AMA Guides with its lower impairment rating which results in a reduction of his PPI benefits makes the goal less desirable.


Thus, we conclude that the second edition of the AMA Guides must be used to determine Employee's permanent impairment rating.  Accordingly, his rating is 20 percent of the whole man, and his PPI benefits under AS 23.30.190(a) are $27,000.  Defendants may credit their $10,800 PPI payment against the $27,000 due Employee.

ORDER

Defendants shall pay Employee permanent partial impairment benefits of $27,000, and may credit their previous $10,800 payment in one lump sum against the amount due under this order.


DATED at Anchorage, Alaska this 23rd day of November, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Joann R Rednall
Joanne Rednall, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael W. Wheeler, employee/applicant, v. Trident Seafoods Corporation, employer, and National Union Fire Insurance, insurer/defendants; Case No. 8901347; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of November, 1990.

Clerk

SNO

� AS 23.3!&.041(k) provides in part:


If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.  If the employee' r permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525 . . . .





� Defendants obviously agree with this as well.  They have never admitted Employee's claim for TTD benefits after June 19, 1989.


� The rating might have been higher if other conditions existed that were governed by other parts of the AMA Guides and required a provider to measure or test certain responses.  The impairment rating to be assigned for grade I spondylolisthesis is obvious from the tables in either the second or third edition of the AMA Guides and would not require a medical doctor's opinion.  See Morrison v. Afognak Logging Inc., 768 P.2d 1139 (Alaska 1989).





� This is one of Defendants' most troubling arguments.  Our Act requires an insurer to pay benefits within 14 days after they become due.  AS 23.%0.155(b).  In other words, ours is a voluntary pay system, not a mutual agreement system, as to the benefits due.  There is no need for an injured worker to make a claim before a benefit becomes due.  Dr. Wilcox' June 13, 1989, report alerted Defendants to Employee's permanent impairment.  Although Employee's pending request for further TTD benefits and reemployment benefits meant that PPI benefits might be due in bi�weekly installments under AS 23.30.041(k) instead of in a lump sum, See Tindera v. Owick Const. Co., AWCB Decision No. 89�0328 (December 15, 1989), it did not relieve Defendants from paying the benefits due.








