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This claim was heard at Anchorage, Alaska, on November 16, 1990.  Employee was present and represented by attorney Charles Coe.  Defendants were represented by attorney Robert McLaughlin.  The record closed at the end of the hearing.

ISSUES
1. Is Employee's back condition after June 9, 1987 the result of his April 16, 1986 injury?


a. if so, is Employee entitled to temporary total disability benefits from July 2, 1987 to November 17, 1989?


b. If so, is Employee entitled to temporary total disability from November 16, 1990, and continuing thereafter?

2. Is the Veteran's Administration entitled to payment of its lien for medical treatments provided to Employee?

3. Is Employee entitled to transportation and living expenses for two trips to Anchorage to attend hearings before us? 

4. Is Employee entitled to minimum statutory fees on all disability benefits paid after July 2, 1987 and his legal costs?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, who is now 61 years old, was injured in the course and scope of his employment on April 16, 1986, while working at Prudhoe Bay, Alaska.  He was operating a water truck at the time of the injury.  He had climbed up on the back of the water truck, hooked up the hoses, and turned on the pumps.  As he was climbing down, he slipped on the ladder and fell about four feet to the icy ground.  He continued to work for a few days after the accident before he returned to Anchorage and was treated by a medical doctor.


At the time of the injury, Employee had been working for Employer for about three years, except for three or four months in 1984 while he recovered from a stroke.  He drove a water truck and operated heavy equipment.  At the time of the injury, Employee would work 12 days straight, and then have seven days off. He worked between 12 and 18 hours a day.  He earned $15.00 per hour, plus time and one‑half for overtime.  In the two years before injury, he had earned a total of $99,259.


After his injury, Defendants began paying Employee temporary total disability (TTD) benefits effective April 26, 1986.  His weekly TTD rate is $568.97. (May 7, 1986 Compensation Report).


Employee testified he was treated by J. Paul Dittrich, M.D., an orthopedic surgeon, while he was in Alaska.  When he returned to his home in Indiana, he saw Wade Rademacher, M.D., who had previously treated him.


Defendants stopped paying Employee TTD benefits effective July 2, 1987. (July 2, 1987 Compensation Report). Defendants contended that Employee had recovered from his injury and was released for his regular work.  This apparently was based on the June 9, 1987, examination and report from their physicians, Irving Tobin, M.D., and Stewart Tepper, M.D.


Dr. Tobin is board‑certified in orthopedic surgery, and Dr. Tepper is board‑certified in neurology.  Their June 9, 1987, report recounts Employee's pertinent medical history:

The patient was initially injured in 1972, although . . . [he] had back pain at least as far back as 1971.

In March of 1972, the patient underwent a L4‑5 laminectomy and L5‑S1 discectomy. . . . [I]n October of 1972, the patient was placed in a body jacket.

In January of 1973, Charles A. Bonsett, M.D., performed a repeat EMG which revealed "Minor distortions are present on the right gastrocnemias and L5 paravertebral segment . .. . minimal changes are seen.  These present in the L5‑S1 distribution.  The record is not appreciably different from that of 3‑6‑72."

Therefore, in March of 1973, the patient was fused at L5‑S1, but the patient apparently had a lumbarized segment and an L6 segment, so this represented a two segment fusion.

In February of 1974, complaining of numbness . . . in the feet, he underwent yet another fusion at L4‑5.

He continued to have back pain through the 70s for which he took Oxycodone and aspirin, as well as propoxphene.

It is not clear if he went back to work before 1978
. At that time he was involved in a motor vehicle accident . . . which "produced complaints of headache, neck pain, and interscapular pain."

In 1979, "Mr.  Buher sought benefits for total disability." Several physicians recommended that he go to a pain unit and by 1980, he still had not done so . . .

[I]n December of 1982, [he] "still had neck pain, still had right leg pain, and had back pain."

In December of 1984, the patient had a stroke . . . . 

. . . .

The patient sustained the injury for which we are asked to see him in April of 1986.  He was seen initially by J. Paul Dittrich, M.D., who obtained a CAT scan on the patient.  This showed, "A possibility of lateral recessed spinal stenosis at the L5‑Sl level.  " Dr. Dittrich stated, "I do not think that this is a significant finding and is probably the result of his previous fusion."

Dr. Dittrich requested an evaluation by J. Michael James . . . . Dr. James obtained an EMG on the patient which "reveals the presence of increased polyphasic potentials in an S1 distribution bilaterally slightly more so on the left than on the right side . . . Electrodiagnostic and physical findings are most consistent with residua from his previous surgery.  I cannot exclude the possibility of a spinal stenosis though I doubt the latter."

. . . .

The patient continued to have poly‑symptomatology.  Dr. Dittrich wrote a note on August 7, 1986, stating that Mr. Buher's problem was:

". . . one characterized primarily by suggestive complaints of pain, and I am unable to objectively determine the cause of this.  His EMG and nerve conduction study indicated nothing new as far as nerve root impingement.  He continues to complain of disabling pain and I am unable to find a definite explanation. . . ."

The patient was seen by an orthopedist, Wade Rademacher, M. D. . . . in September of 1986.  Dr. Rademacher placed the patient in a standing body cast.

. . . .

The patient did not receive much improvement from the standing body cast which was discontinued and the patient was given a back brace.

In December of 1986, Dr. Rademacher noted that the patient had received epidural steroids, which were also of no benefit. . . .


In their June 9, 1987, report, Drs.  Tobin and Tepper also discussed Employee's symptoms and complaints at that time.  They noted he complained that "the right leg just goes out from under him and he has fallen.  He is unable to give an estimate of how many times he may have fallen in the calendar year 1987.

They concluded:

It is the opinion of the Panel that Mr. Buher does not have an impairment which would prevent his return to work as a truck driver on the basis of his orthopedic problems.  The patient suffered a lumbosacral strain in 1986, which, even given his previous back disease, he would have recovered from by now . . . .

. . . .

Mr. Buher is in dire need of a pain unit and psychologic intervention at this time . . . . his only chance for return to work, we believe, would be a pain unit or psychiatric intervention.

When cross‑examined about his report, Dr. Tobin testified:

[T]here aren't any specific diagnostic tests which would he diagnostic of an L3‑4 disc.  You might find, as I stated, decrease in a knee reflex, a muscle weakness in the thighs, some sensory deficit, and then I would say if you had a high degree of clinical suspicion, then one might want to proceed with a myelogram, a CT or MRI to confirm if you were planning to do a surgical procedure. 

(Tobin Dep. at 20).


According to Dr. Tobin, an L3‑4 disc herniation is "pretty hard to diagnose," Radiographic studies could be helpful in making the diagnosis.  A bulging disc would not necessarily mean the person had  a herniated disc. (Id. at 21.) However, if there is a herniated  disc, "you certainly should see a bulge." (Id. at 22).


Dr. Tobin  testified that he did not see any evidence of an L3‑4 herniated  disc prior to the surgeries in the 1970rs. (Id. at 20 ‑ 21).  Dr. Tobin did not "see anything that we noted on that CT scan report or that we found that indicated the June 4, '86 CT scan demonstrated a bulged disc at L3‑4." (Id. at 24).


The June 4, 1986, CT scan report prepared by David Moeller states in part:

Changes consistent with posterior fusion are noted.  The fusion appears intact and no evidence of a fracture is identified . . . .

. . . .

There are changes consistent with mild bulging in the annulus at the L3‑4 level . . . .


There is no evidence of a herniated disc identified at these levels.


Dr. Tobin testified that from the information he had available, he "Could not eliminate" an L3‑4 disc herniation as the cause of Employee's symptoms. (Tobin Dep. at 27).


Dr. Tepper testified that he did not think the bulge noted by Dr. Moeller in June 1986 was significant.  He also testified that "A CAT scan is not the optimal test for this.  I would not simply rest under most circumstances with just a CAT scan." (Tepper Dep. at 20).  Dr. Tepper would use either an MRI or a myelogram to make a diagnosis of a herniated disc. (Id.). Dr. Tepper agreed with Dr. Tobin that picking up an L3‑4 disc herniation is difficult, other than on myelography or MRI.  An EMG test does not necessarily show a disc herniation.

If a disk herniates in a such a way as to cause a nerve root injury, then the examination will show nerve root injury.  An then one goes back and decides to do a myelogram or MRI to see whether a disk herniation has caused a nerve root injury or whether bone has caused a nerve root injury. . . . if the disk is herniated centrally and has not caused nerve irritation but only pain, then sometimes the only way to make the diagnosis is with a myelogram or MRI.

(Id. at 30).


Following this examination, Employee returned to see Dr. Rademacher in July 1987.  Dr. Rademacher wrote to Employer's adjuster on September 9, 1987, stating that the evaluation by Drs.  Tobin and Tepper "describes his condition accurately.  I have nothing further to add."


In December 1987 Dr. Rademacher had Employee undergo an MRI.  The December 30, 1987, MRI report states in part:

The patient has 5 lumbar vertebrae with loss of signal from the L3‑4 and the L5‑S1 discs, consistent with advanced disc disease at these levels . . . .

[T]here is a suggestion of some slight bulging of L3‑4 disc on the sagittal views, although the disc was not scanned transaxially because of misregistration of

the image plane.  The patient will have to return for transaxial images of L3‑4 disc.


Because Defendants had stopped paying Employee's medical expenses, he did not return for the additional studies.  In a January 18, 1988, letter Dr. Rademacher wrote to Employee's previous attorney stating:

I can find no evidence of an acute injury sustained April 16, 1986 . . . .

I believe that Mr. Buher has pain and discomfort.  He has had multiple surgical procedures.

His problem is that we can find nothing acute that would indicate a change in his status secondary to the alleged fall or slip as mentioned above.

I do not believe that surgical procedures are indicated in Mr. Buher because of the lack [of] specificity of his symptomatology.  If he had more specific localizing symptoms and physical findings we would be more encouraged that surgery might help.


Employee applied to the Veteran's Administration (VA) for assistance in paying for his medical care.  After getting the VA approval he started seeing Lawrence Dempsey, M.D., who is a neurosurgeon eligible to be board‑certified.  Dr. Dempsey ordered more studies of Employee's back condition.  An April 1988 myelogram report states: "There is a small extradural defect . . . at the L3‑4 level on the cross table lateral film with some asymmetry of nerve root filling and extradural impingement upon the subarachnoid space at that level on the left side on the oblique films." The radiologist's impression was: "Extradural bulge at L3‑4, with some impingement upon the thecal sac at that level, as above noted.  Slight asymmetry and nerve root filling is acted as above described , on the right as well."


An MRI was performed on April 19, 1988.  The radiologist reported:

There is decreased signal intensity from the L2‑3 and 4‑5 discs, consistent with disc desiccation.  Some bulging of the disc is noted at the L2‑3 level. it bulges slightly asymmetrically to the right, also. It is

possible that this represents a small laterally herniated disc at the L2‑3 level.  This is an unusual location and, therefore, clinical correlation is recommended.


Dr. Dempsey asked the radiologist to review the MRI scan.  In a July 14, 1988, addendum, the radiologist indicated that the bulging was actually at the L3‑4 level, not the L2‑3 level.  "This is due to some segmentation of the S1‑2 disc.  I also based third; on the fact that the aortic bifurcation should occur at L4‑5. with this criteria indeed the bulge is at the L3‑4 level compatible with a herniated disc at the 13‑4 level."


Dr. Dempsey's July 5, 1988, history and physical states:

Myelography done 04/29/88 demonstrated central and right L3‑4 disc herniation.

MRI 05/19/86 with state of the art resolution demonstrated L3‑4 disc herniation central and right and evidence of compression of the right L4 root. (The report contains a typo listing L3‑4 as L2‑3).

In summary, the patient has a simple and consistent story of back and leg pain accompanied by clinical signs that he did not have in 1982 and the following years when he was working.  These signs and symptoms date from his accident of 04/16/86.  He has had many x‑rays studies which demonstrated his pathology with varying level of technological resolution.  Many physicians have appropriately tried to resolve his symptoms without surgery without success.  It remains to be seen whether this trend‑will be broken or not, but, the patient wishes to take the risks because he can't tolerate his pain and limitations.


On July 5, 1988, Dr. Dempsey, with the assistance of Edward Voke, M.D., an orthopedic surgeon, performed a laminectomy, L3‑4, right, with diskectomy and neural foramenotomy as well as a Watkins transverse process fusion, L3 to L5, bilaterally.  In his July 5, 1988, report of the surgery, Dr. Voke noted:

As we continued to progress with the procedure, it was obvious that an L4‑5 bilateral pseudarthrosis was present. . . . The L4 nerve root was encountered and found to be tight on the right side. it was act mobile.  Eventually with more exposure and dissection, the L4 nerve root was brought into view and wa able to be gently retracted . . . . A large bulging herniated disk was noted and this was then removed once this area had been decompressed, the L4 nerve root was then mobile and could be easily retracted without any difficulty. . . .


Dr. Dempsey testified at the hearing that he believes Employee's L3‑4 disc herniation occurred at the time of his 1986 injury because Employee's symptoms have been consistent and have persisted since that date.  He testified that medical science has progressed over the years since the injury, and physicians now know that the MRI is a reliable diagnostic tool.  Dr. Dempsey testified that the resolution of the MR1 has also improved in the years between Employee's injury and his surgery.


He believes Dr. Rademacher ignored the December 1987 MRI report; he should have had Employee follow up with the additional studies that were recommended.  He agrees with Drs.  Tobin and Tepper that an L3‑4 herniation is hard to diagnose.  He believes that there were adequate indications that further studies should have been done.  He believes Drs.  Tobin and Tepper did a good job in their examination and report, but reached the wrong conclusion.


On cross‑examination, Defendants tried to get Dr. Dempsey to agree that Employee's prior surgeries put him at greater risk for a subsequent injury.  He disagreed with this proposition.


Defendants questioned Dr. Dempsey about the natural aging process and whether the prior surgery would not cause degeneration of the spine at a level above the last fusion.  Dr. Dempsey testified that this is possible, but it is not necessarily what caused Employee's problems.  He testified that it is So percent probable that Employee's symptoms relate to his 1986 injury.


Defendants questioned Dr. Dempsey about the lack of EMG findings in 1986 to support a herniation at the L3‑4 level.  He testified that an EMG may or may not show a disc problem, unless there is complete denervation.  Because Employee had no atrophy at that time, Dr. Dempsey testified he would not have expected denervation to have existed and be demonstrated in the 1986 EMG.


Defendants had Employee evaluated by John Suelzer, M.D., in October 1989.  In his October 30, 1989, report Dr. Suelzer states:

At this point, it would seem that the patient's L3‑4 disc problems developed after the injury in question.  Whether the pseudarthrosis at L4‑5 pre‑existed the 1986 fall or whether it was the result of a fracture through the graft, I cannot determine from the information available to me. it is my assumption that the pseudarthrosis preceded the fall, but I cannot say so with medical Certainty.  The fact that the patient has improved considerably as a result of this surgery lends credibility to the fact that the L3‑4 disc problem and the pseudarthrosis at L4‑5 caused the main part of his preoperative symptoms.

The next question concerns what his current condition is . . . . He does have limited capacity, apparently, for doing things like walking and driving a car . . . .My physical examination did show muscle spasm and limited motion in the low back. . . .

. . . .

As far as his activities are concerned, I think this patient could be expected to do bench type work, particularly if he could do it with alternating periods of sitting and standing. . . .

You asked me finally my opinion regarding the relationship of Mr. Buher's current problems and/or disability to the accident which occurred in April 1986. I would apply the same reasoning as I did for the permanent impairment figures.  I believe there is a causal relationship between his current condition and the accident in 1986, but I feel that the 1986 accident represented an aggravation of the significant and chronic low back problems which the patient had prior to it. . . .


Employee testified that his conditions and symptoms have improved since the surgery.  He has not returned to work; no doctor has released him to return to the type of physically demanding work he did at the time of the injury.  Dr. Dempsey testified Employee could handle some sedentary jobs if he was allowed to walk, stand, and move about as frequently as needed.  He recommended that Employee be evaluated to determine his work capacity.


Employee is currently receiving benefits from the Social Security Administration (SSA) for disability, and acknowledges that Defendants are entitled to offset those benefits against any TTD benefits we might award.


Relying upon Dr. Suelzer's report, Defendants contend that Employee's 1986 injury was not a significant cause of his condition in 1988 and his need for surgery.  Defendants also rely on Dr. Rademacher's January 1988 letter stating he agrees with Drs.  Tobin and Tepper that Employee's problems all relate to his surgeries in the 19701s.  In addition, Defendants contend that Employee worsened his condition in a 1987 incident.  The 1987 incident is noted in a VA form.  Employee testified that he did not fill out the form, and he has no knowledge of a fall in 1987.  He testified he has had numerous incidents when his leg gave out and he slipped or fell, but none that worsened his condition.


In addition to requesting further TTD benefits, Employee also seeks travel costs.  Employee's case was scheduled for a hearing before us in November 17, 1989, but the hearing was continued.  In order to obtain the continuance, Defendants agreed to resume Paying Employee TTD as of November 17, 1989, and continue paying until the date of the next hearing.  Also, they agreed to pay his travel expenses to attend that hearing.


Employee submitted an affidavit and receipts for his trip in 1989. His airplane ticket cost $651.71. He rented a car for a total of $849.10. He stayed at the Barratt Inn from October 28, 1989,through December 7, 1989, and seeks payment of $1,708.55 for his room as well as "rent" of an unspecified item of $200.00. Employee testified he came to Anchorage early so he could arrange for doctors visits while he was here.  Defendants objected to these costs as it was unnecessary for Employee to remain in Anchorage for that length of time or rent a car.


He also seeks expenses for his travel to Anchorage for this hearing.  In addition, he seeks payment of attorney's fees at the statutory minimum On all TTD benefits paid after Defendants' initial termination in 1987, and his legal costs of $386.09.  Defendants did not object to these costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE'S BACK CONDITION AFTER JUNE 9, 1987 THE RESULT OF HIS APRIL 16, 1986 INJURY?


AS 23.30.120(a) provides in part:

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of the chapter; . . . .


In Burgess Co. v. Smallwood, 623 P‑2d 313 (Alaska 1981), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316.  To make a prima facie case the employee must show that (1) he has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims, based on highly technical medical considerations', medical evidence is often necessary in order to make that connection." Smallwood at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976).  "Two factors determine whether expert medical evidence is necessary in a given case the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


The presumption also operates to Employee's advantage regarding continuing disability; it is presumed that the disability continues to be the result of the injury.  "It is therefore necessary for [Veco, Inc.] to show by substantial evidence that [Buher's] continuing back problems did not result from the Prudhoe Say accident." Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined, substantial evidence as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210). In Fireman’s Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work‑related.


If the employer successfully overcomes the presumption, then the employee must prove all elements of the claim by a preponderance of the evidence. Smallwood II, 698 P.2d at 1210.  If the presumption is overcome, we must determine (1) if the employment with the subsequent employer "aggravated, accelerated, or combined with" a pre‑existing condition; and (2) the aggravation, acceleration or combining with is a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm." United Asphalt Paving v. Smith, 660 2.2d 445, 447 Alaska 1983) (quoting Ketchikan Gateway Borough, 604 P.2d at 597‑598).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. Fairbanks N. Star Bor. v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).  The "but for" test does not require that the aggravation be the legal cause of the disability, but merely a cause of the disability. "[T]he claimant need only prove that but for' the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree." 757 P.2d at 533.


Another long‑standing principle that must be included in this analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 735, 758 (Alaska 1980); Miller v. ITT, Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


We first note that Defendants did not contend Dr. Dempsey incorrectly diagnosed Employee's condition or that he unnece5sarily performed surgery.  We find Dr. Dempsey's opinion regarding causation adequate to raise the presumption that the back condition for which he did surgery in 1988 is related to the compensable 1986 injury.


Because it is presumed that Employee's continuing back problems result from his injury, we consider next whether Defendants introduced substantial evidence to overcome the presumption.  First, we consider the mention of the 1987 incident in the VA form.  We have no medical evidence to support a conclusion that, if the incident did happen, it had any effect upon Employee's back condition.  We find this is not substantial evidence overcoming the presumption. Alaska Pac.  Assur.  Co. v. Turner, 611 P.2d 12 (Alaska 1980); Walt's Sheet Metal v. Debler, 4 FA‑89‑1896 (Alaska Super. Ct.) (September 25, 1990).


Next we consider the 1987 reports of Drs.  Tobin and Tepper as well as the Dr. Rademacher's 1988 letters agreeing with their conclusions.  We find their opinions are adequate to overcome the presumption.  We must therefore determine whether Employee has proven all the elements of his claim by a preponderance of the evidence.  We find he has.


We agree with Dr. Dempsey's analysis of the situation.  Employee's symptoms and complaints have been consistent since the 1986 injury.  Drs.  Tepper and Tobin testified that an L3‑4 herniation is hard to diagnose, and if the herniation is central as it was in Employee's case, the EMG tests will not disclose the herniation.  Drs. Tepper and Tobin did not have the advantage of the MRI or the myelogram reports.  Even Dr. Rademacher did not have a complete MRI report; he based his opinion on a report that recommends further studies which were not done.


Finally Dr. Suelzer stated, "I believe there is a causal relationship between his current condition and the accident in 1986, but I feel the 1986 accident represented an aggravation of the significant and chronic low back problems."


We find Employee's April 1986 is causally related to his need for surgery and disability.  Because Employee had worked steadily before the incident without problems, but has been unable to do so since 1986, we believe reasonable men would attach responsibility to the April 1986 injury.  Although Employee's previous back surgeries might have caused disability in the future, we find the 1986 injury produced disability at that particular time.


Accordingly, we conclude the Employee's back condition is compensable and Defendants must pay for the treatment from Dr. Rademacher, Dr. Dempsey, and Dr. Voke as well as hospital or other provider charges related to their treatments.  Because the VA has filed a lien for the payment of these expenses, we will direct Defendants to pay the VA.


Defendants did not dispute that Employee has been totally disabled due to his back condition.  Dr. Dempsey testified Employee cannot do the type of work he performed at the time of the injury due to his back condition.  Dr. Suelzer stated Employee has a limited capacity for walking and driving.  Dr. Dempsey

recommended a work‑capacity evaluation.  Given Employee's prior work experience as a manager, it is possible that some type of sedentary employment might be appropriate.


At the time of Employee's injury, former AS 23.30.041(c) required an employer to provide a full evaluation by a qualified rehabilitation professional if an employee suffered a permanent disability precluding return to suitable gainful employment. Although Defendants had a preliminary evaluation performed, no full evaluation has been done, undoubtedly because Defendants contend Employee's injury did not cause a permanent disability.  Under former AS 23.30.041(g) temporary disability benefits were due throughout the rehabilitation process.


Based on Dr. Dempsey's testimony, Defendants' failure to introduce evidence that Employee could be employed, and former AS 23.30.041, we conclude Employee is entitled to TTD benefits from July 3, 1987 to the present.  Of course, Defendants may credit the TTD benefits paid Employee between November 1989, and the present.  Employee is also entitled to interest on the unpaid benefits which we have awarded.


Employee acknowledged Defendants right to reduce his TTD benefits under AS 23.30.225 because he is receiving benefits from the SSA.  Based on Exhibit 3 submitted by Employee at the hearing, we find his initial monthly entitlement from the SSA was $817.90, or $188.75 per week.  It appears he began receiving benefits from the SSA effective December 1988.


Under subsection 225(b) the combined maximum for social security and workers, compensation benefits cannot exceed 80 percent of Employee's gross weekly earnings.  Defendants determined his gross weekly earnings were $992.59. Therefore, his combined maximum would be $794.07. He is currently entitled to $568.97 a week in workers, compensation benefits.  Adding the $188.75 per week from the SSA to his workers' compensation

benefits, the combined total does not exceed $794.07 ($568.97 plus $188.75 equals $757.72). Accordingly, no offset is due.

II. IS EMPLOYEE ENTITLED TO TRANSPORTATION AND LIVING EXPENSES FOR TWO TRIPS TO ANCHORAGE TO ATTENDING HEARINGS BEFORE US?


Employee sought payment of his travel expenses to attend this hearing and the hearing scheduled in 1989. obviously, he is entitled to be reimbursed for his airfare expenses.


Regarding his requests for other costs for the 1989 trip, 8 AAC 45.180(13) requires an award of reasonable travel costs.  We find it was unreasonable and unnecessary for Employee to be in Anchorage from October 28, 1989, to December 8, 1989.  He testified he came to Anchorage early to arrange for doctors visit.  These visits could have been arranged by a long distance telephone call.


Employee's hearing was on Friday, November 17, 1989, We find it would be reasonable for him to arrive one day early.  Because a discount fare requires a stay through a Saturday night and because it appears Employee got a discount fare, we will require Defendants to pay for Employee's room and meals through Sunday.  The room rate with tax was $51.79. For three nights stay, the total would be $155.37.


Regarding Employee's meal and in‑town transportation expenses, we again note that 8 AAC 45.180 requires Defendants to pay reasonable expenses.  We note that under 8 AAC 45.084, reimbursable expenses for meals and lodging may not exceed the State's per diem rate. In 1989 the meal allowance for State employees traveling to Anchorage was $31.00 per day.  We award that amount for Thursday through Sunday, four days of travel, or a total of $124.00 for meals.


Employee also sought reimbursement for a rental car. It appears Employee was able to rent a car for $25.95 per day.  Considering the fact that Employee had to travel from the airport to his hotel, had to travel to and from the hotel to his doctor's office, and had to travel to and from the hotel to the hearing, we find a rental car at $25.95 a day was reasonable because taxi expenses would have exceeded the rental car rate.  Because rental car rates are on a 24‑hour day, and because it was reasonable for Employee to arrive some time on Thursday and depart sometime on Sunday, we find the rental car was needed for three days.  Therefore, we will order Defendants to pay Employee $77.85 for transportation expenses.


Employee did act submit an itemization of his expenses to attend this hearing.  He should submit his receipts to Defendants, and they shall pay the reasonable expenses.  We retain jurisdiction to resolve disputes.

III. IS EMPLOYEE ENTITLED TO MINIMUM STATUTORY FEES ON ALL DISABILITY BENEFITS PAID AFTER JULY 2, 1987 AND HIS LEGAL COSTS?


We next consider Employee's request for costs and attorney's fee under AS 23.30.145. AS 23.30.145(a) provides in pertinent part:

(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .


We find Defendants controverted payment of disability after July 2, 1987.  We find Employee's attorney has been successful in securing the reinstatement of TTD benefits from July 2, 1987, to the present.  Accordingly, he is entitled to the minimum statutory attorney's fees under AS 23.30145(a) on all disability benefits paid after July 2, 1987, including the TTD benefits paid between November 1989 and the present.


Because the compensability of the claim was totally disputed, Employee's attorney is entitled to an on‑going fee of ten percent of all disability benefits paid in the future to Employee.


Defendants did not object to Employee's request for legal costs.  We have reviewed the costs and find them to be reasonable.  Accordingly, we shall order Defendants to pay Employee's legal costs of $386.09.

ORDER

1. Defendants shall pay Employee temporary total disability benefits from July 2, 1987, to the present.  Defendants may credit in a lump‑sum any disability benefits paid during this period against this award.


2. Defendants shall pay interest on the temporary total disability benefits awarded above which were not timely paid.


3. Defendants shall pay the Veteran's Administration for Drs. Rademacher, Dempsey and Voke services, as well as any hospital or other services related to their treatment.


4. Defendants shall pay Employee's travel expenses to attend the two hearings in accordance with this decision.  We retain jurisdiction to resolve disputes that may arise regarding Employee's November 1990 travel.


5. Defendants shall pay Employee's attorney minimum statutory attorney's fees on all disability benefits paid from July 2, 1987, to the present and continuing, and pay Employee's legal costs of $386.09.


DATED at Anchorage, Alaska this 27th day of November, 1990.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Rebecca Ostrom

Rebecca Ostrom, Designated Chairman

/s/ John B. Creed

John H. Creed, Member

/s/ Joanne R. Rednall

Joanne R. Rednall, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Kenneth E. Buher, employee/applicant, v. VECO, Inc., employer, and Alaska Insurance Guaranty Association, insurer/defendants; Case No. 8607740; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 27th day of November, 1990.

Clerk

SNO

� Employee testified at the hearing that he returned to work in 1977 or 1978.    He was still on disability benefits from the Social Security Administration for a period of time because it was a trial period of work to see if he could handle working.





