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We heard this request for a social security offset on August 22, 1990 in Anchorage.  Petitioners (Employer and Insurer) were represented by attorney Carol Giles.  Respondent was represented by attorney Chancy Croft.  We closed the record when the hearing concluded.


However, after reviewing the evidence, we reopened this record to obtain additional information from the parties.  We then closed the record on October 30, 1990, the date we next met after the evidence and final briefs were due.

ISSUES

1. Is Petitioners' request for a Social Security offset barred by laches, waiver or estoppel?


2. Is Petitioners' request barred cause it agreed to pay Employee a compensation rate which was the result of an informal compromise between the parties?

CASE SUMMARY

The employee was killed on August 20, 1985 in a work‑related accident. on September 9, 1985, Mrs. Van Biene (his widow and Respondent here) met with Douglas Gerke, the insurer's

field claim adjuster, to discuss her workers' compensation death claim. At that time, Mrs. Van Biene was not represented by an attorney, but a friend accompanied her to the meeting with Gerke.


The insurer had already commenced payment of death benefits prior to the September 9 meeting.  Petitioners initially paid Respondent $404.55 weekly for death benefits.  At the time of her husband's death, Respondent had no children but was seven months pregnant.  Subsequently, she gave birth to a son who also receives death benefits.


Gerke testified that during the September 9, 1989 meeting, he discussed the insurer's right to reduce the death benefits when Respondent began receiving Social Security Survivor's (SSA) benefits.  He subsequently sent Respondent a letter indicating that during their meeting, they "discussed a possible reduction in . . . benefits as a result of receiving (SSA) benefits." (Gerke September 10, 1989 letter).


Respondent testified that she does not remember a discussion of SSA benefits.  She stated she was still very upset over her husband's death, and she remembers little about the entire meeting.  She testified that to her knowledge, there was no correspondence with Insurer on SSA benefits until 1989.


In October and November 1985 Gerke wrote notes to his file describing discussions (with Respondent) which occurred regarding an appropriate amount of gross weekly earnings and the resulting death benefits rate.  During these discussions, Respondent, still representing herself, sought an increase in the rate then being paid. After investigating the matter, Gerke submitted what he termed a "compromise rate" which would increase the death benefits weekly rate to $454.31. (Gerke October 16, 1985 file memorandum). on November 7, 1985 Respondent notified Gerke that she would agree to the compromised rate.  No written Compromise and Release (C&R) was ever submitted on this adjusted rate.


During the discussions in late 1985, Respondent also inquired about the possibility of getting a lump sum settlement. in a November 7, 1985 file note, Gerke wrote that he discussed this with her but felt it would be to her advantage to continue receiving bi‑weekly benefits based on the amount of the lump sum Petitioners were willing to offer her.


Neither the October nor the November 1985 note makes any mention of matter of SSA benefits.  In the November note, Gerke wrote that he saw nothing further to do on the file at that time.


Gerke testified that it is hard for him "to conceive of the idea that nothing transpired in three years" on the workers' compensation file, but he admitted there is nothing in the file to indicate the occurrence of any activity during that period.  Still, Gerke asserted that at no time did Petitioners indicate to Respondent that they intended to waive their right to the SSA offset.


Respondent eventually retained an attorney, Robert Wagstaff, who pursued a third‑party claim for her on this matter.  Gerke remembers discussing SSA benefits with Wagstaff but does not recall specific dates or times of these conversations.


There is no recorded activity in Gerke's file on social security benefits from September 10, 1985 until February 1989.  After the November 1985 file notes mentioned above, the next activity in the file occurred in January 1988.  At that time, Respondent requested that the insurer put in writing the amount of her workers' compensation benefits so she could provide the verified information to a lending institution with whom she had applied for a housing loan.


The verifying letter, written by Claim Service Representative Donna Hermann, stated the current amount of death benefits for Respondent and her son, including future reductions to Respondent's benefits as allowed under our statute for death claims, AS 23.30.215. However, Hermann made no mention of a possible or eventual SSA offset.


No other activity occurred or in the insurer's written file until February 9, 1989. On that date, George Youngclaus, the insurer's regional representative in Portland, wrote Gerke and asked him to reopen his file on the employee, Youngclaus stated they needed to find out if Respondent was still represented by Wagstaff, if she had remarried, and whether she received social security benefits.


On March 3, 1989 Gerke wrote Wagstaff and summarized a discussion the two had on February 14, 1989.  Gerke wrote that Wagstaff indicated he was uncertain if Respondent was receiving SSA benefits.  Wagstaff also advised he was continuing to pursue a third party claim.


Gerke also indicated he enclosed an SSA information form and asked Wagstaff to get Respondent to complete the form and return it if she was in fact receiving SSA benefits.  Gerke also made a note to his file indicating Wagstaff requested that Gerke correspond with Wagstaff rather than with Respondent.


Gerke made subsequent requests for the SSA information, but neither Wagstaff nor Respondent ever provided the information.  Finally, on April 10, 1990 the insurer subpoenaed the information from the Social Security Administration, who sent the data on April 23, 1990.


Petitioners began taking a Social Security offset from the death benefits of Respondent and her son on April 30, 1990.  Effective May 23, 1990, Petitioners reduced the weekly death benefits for the two from $454.31 per week to $319.08 per week.


Petitioners now request that they be granted authority to further reduce the amount received by Respondent and her son to $255.26 weekly.  They assert that this latter amount would reflect a 20 percent reduction for past SSA benefits which have not been offset; i.e., those benefits received by Respondent and her son between August 1985 and April 1990.  The amount of these benefits totals $33,131.25. Petitioners argue that they diligently pursued their rights regarding the SSA offset and should be granted the offset.


Employee argues that the petition should be denied under either waiver, estoppel or laches.  Further, Respondent argues that Petitioners should not only be denied an offset for the past SSA benefits, but they should be denied an offset for all present and future benefits as well.


As noted, we reopened the record to get additional information. Specifically, we asked the parties whether the SSA was taking an offset for the death benefits received by Respondent and her son.  Further, we Asked the parties to find out the effect of a reduction in workers' compensation death benefits on the SSA survivors' benefits; i.e., would social security benefits increase in proportion to a reduction in workers' compensation benefits?  According to a supplemental brief submitted by Petitioners, Respondent's survivor benefits are calculated independently of workers' compensation benefits and are therefore payable regardless of receipt of those benefits. (Petitioner's Supplemental) Brief at 2.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.225(a) states: "When periodic retirement or survivors' benefits are payable . . . the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week."


In addition, AS 23.30.155(j) states:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due. More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


Petitioners argue that they timely asserted their right to take a social security offset from Respondent.  Further, they contend that they never waived their right to the offset. They argue that the large overpayment in death benefits occurred because of Respondent's failure to provide the information. They contend they are merely requesting that Respondent and her son "return funds to which they were never entitled." (Petitioners' supplemental brief at 5).  Accordingly, they request Respondent to pay $33,313.25 for past overpayments in death benefits.


Respondent, on the other hand, asserts that she recalls nothing about a discussion of a possible Social Security (SSA) offset until 1989.  She asserts that she agreed to a compromise compensation rate, and that she relied on this rate when applying for a loan to purchase a home in 1988.  She stated she made plans based on this reported amount.  She‑argues that she might not have received approval for the housing loan if the lender knew her benefits rate was subject to an SSA offset.  In this regard, she asserts that she changed her position in reliance on the insurer's statements regarding her income.


Further, Respondent contends that Petitioners' request should be denied based on the equitable doctrine of laches.  Acknowledging that the board has been ‑Reluctant to apply laches in workers' compensation cases, she still believes that the long delay in Petitioners' pursuing their right to the SSA offset should be grounds for a laches defense.


We first apply the doctrine of waiver, which has been defined by the Alaska Supreme Court as "the intentional relinquishment of a known right." Milne v. Anderson, 576 P.2d 109, 112 (Alaska 1978). However, the court also added:

[W]aiver is a flexible word, with no definite, and rigid meaning in the law . . . . While the term has various meanings dependent upon the context, it is, nevertheless, capable of taking on a very definite meaning from the context in which it appears, and each case must be decided on the facts peculiar to it.

Id.


The court further noted that waiver may be express or implied:

An implied waiver arises where the course of conduct pursued evidences an intention to waive a right, or is inconsistent with any other intention than a waiver, or where neglect to insist upon the right results in prejudice to another party . . . . To prove an implied waiver of a legal right, there must be direct, unequivocal conduct indicating a purpose to abandon or waive the legal right, or acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.

Id.


We find no express waiver here.  Petitioners never stated to Respondent their intention to give up their right to an SSA offset.  Moreover, we would find it odd that an insurance company would expressly waive its right to reduce the extent of its liability.


We next turn to implied waiver.  We find, under the facts of this case, that Petitioners impliedly waived their right to take a social security offset of both past and future workers' compensation benefits.  Specifically, we find, under one of the alternative tests in Milne, that although Petitioners initially asserted their right to the SSA offset, their subsequent neglect in bringing up the offset during any ensuing discussions with Respondent resulted in prejudice to Respondent.  Although Mr. Gerke recalls discussing the SSA offset with attorney Wagstaff, he was unable to recall dates, times and content of the conversations.  We find this insufficient evidence to indicate any discussions took place from September 1985 to February 1989.


Although Petitioners brought up the possibility of a social security offset, they neglected to pursue the offset matter for over three years. in the meantime, they informally compromised the employee's compensation rate for purposes of calculating a death benefit.  There is no evidence that the SSA offset was discussed during these conversations.  This failure or neglect to bring up the offset could reasonably have led Respondent (who was then unrepresented) to believe that the compromised rate would not be subject to future adjustment, particularly in light of her testimony that she did not recall the initial discussion of the SSA offset.  Even if she received and understood Gerke's September 1985 letter suggesting the "possibility" of an SSA offset, she could have believed the November 1985 informal compromise ended that possibility."


Further, Petitioners neglected to insist upon their right to an offset in January 1988 when Respondent requested verification of her benefits so her home loan could be considered and processed by the lending company.  We find prejudice resulted when Petitioners failed to assert their offset right at that time because knowledge of the offset, particularly the potential overpayment that had accumulated by that time, could have affected both Respondent's decision to assume financial liability on the home loan, and the decision of the lending company to approve the loan in the first place.  Instead, Respondent relied on Petitioners' letter of verification to her detriment.


In short, Petitioners clearly knew of their right to the offset, and even though information was not forthcoming from Respondent, they did nothing.  As a result, Respondent now faces a potential overpayment of more than $33,000 plus an ongoing offset because of Petitioners' failure to timely pursue their SSA offset.  We find that to repay this amount would be prejudicial to Respondent.


Accordingly, we find that Petitioners' course of conduct over the more than three years from September 1985 to February 1989 evidences an intention to waive its offset rights. More significantly, though, we find Petitioners' neglect to insist upon and pursue its offset rights during this period, and the resulting financial prejudice to Respondent, constitutes an implied waiver of their right to the offset.


Furthermore, we conclude that this waiver applies to past and future offsets. Under the circumstances of this case, we find it would be manifestly unjust to demand compliance of Respondent on future offsets, for example, because Respondent's prejudice impacted both past and future offsets.


Regarding Respondent's estoppel argument, the elements of equitable estoppel are the assertion of a position by conduct or words, reasonable reliance thereon by another party, and resulting prejudice. Jamison V. Consolidated Utilities, 576 P.2d 97, 102, (Alaska 1978).


Respondent argues that she changed position in reliance on statements by the insurer, to her detriment.  She did riot indicate the specific statements upon which she could have reasonably relied, We find she could not have relied on any express statements regarding the possibility of an SSA offset because she stated she did riot know about such a possibility until 1989.


Nevertheless, we find that Petitioners' discussions with Respondent on the appropriate compensation rate, and the resulting compromise in the rate, together with Petitioners' long period of silence on the SSA offset constitutes words and conduct upon which Respondent could reasonably rely.  Further, we find Respondent was consequently prejudiced when she relied on Petitioners' statements, on her compensation rate and assertions to the lending company, in making her financial commitment to buy a home.  Accordingly, we conclude Petitioners' request for an offset must be denied and dismissed.


Next, we turn to Respondent's assertion of the equitable doctrine of laches. in Pavlik v. State, 637 P.2d 1045, 1047 (Alaska 1981), the supreme court stated:

A laches analysis requires the trial court to make two determinations in deciding the effect of a delay in bringing suit.  The court must find both an unreasonable delay in seeking relief and a resulting prejudice to the defendant as a result of the delay. (Citation omitted). Consequently, whether laches exists is determined in part by balancing the length of a plaintiff's delay in bringing suit against the severity of the prejudice resulting to the defendant.

Id.


The court added that no specific time need elapse before this defense can be raised.  "Thus, where there is a long delay, a lesser degree of prejudice will he required." Id. at 1048.


In Pavlik, landowners were alerted in March 1976 that their property had been annexed.  Although they realized at the time that they had not been notified of any hearing concerning annexation of their properties, they failed to file their complaint until November 1978, two years and eight months later.  The supreme court affirmed the superior court's ruling that this period of delay was unreasonable.


In the matter before us, Petitioners knew of their right to an SSA offset immediately after the employee's death, and they asserted such a right the first time they met with Respondent.  However, rather than diligently pursuing this right, they let the matter lie dormant for over three years. It was not until February 1989 that they again took steps to get the SSA offset information.


Respondent testified she was unaware of this offset provision until 1989, and there is no evidence to the contrary.  Petitioners should have realized this fact when Respondent failed to respond to their initial request for the information.  Instead, they continued to pay Respondent death benefits based on the compromised compensation rate.  These payments continued for over three years before they again raised the offset issue.  We conclude that this delay in following up and diligently pursuing their right to an SSA offset was unreasonable.


Further, we find that Respondent was prejudiced by Petitioners' delay, and the amount of prejudice is adequate to support a finding of laches.  See Pavlik, 637 P.2d at 1048.  In this case, Respondent received SSA benefits for several years, unaware of Petitioners' right to the offset.  Each month that passed by increased the amount of an overpayment and, consequently, Respondent's potential indebtedness to Petitioners.  The longer this amount was allowed to accumulate, the larger the possible reduction in the death benefits of Respondent and her son.  As it was, the accumulation grew to over $33,000.


We find it would be disruptive to Respondent's livelihood, and therefore prejudicial to allow collection of an overpayment of this size, which was not caused by Respondent, but was related to Petitioners' lengthy inaction.  Therefore, we conclude that the defense of laches is applicable to this claim and that Petitioners' request for an offset is thereby denied and dismissed.


Petitioners contend that Respondent's equitable arguments must fail because she has come into equity with "unclean hands." In Knaebel v. Heiner, 663 P.2d 551 (Alaska 1983), the supreme court stated:

The equitable maxim, "he who comes into equity must come with clean hands," has been interpreted as meaning that, "since equity tries to enforce good faith in defendants, it no less stringently demands the same good faith from plaintiffs." Chafee, Some Problems of Equity 1, (1950). in order to successfully raise the defense of "unclean hands," the defendant must show: (1) that the plaintiff perpetrated some wrongdoing; and (2) that the wrongful act related to the action being litigated.

Knaebel, 663 P.2d at 554.


In this case, Petitioners have not shown that Respondent perpetrated some wrong.  They suggest that Respondent knew of the possibility of an offset and simply ignored it.  However, there is no evidence to support such an allegation.  Therefore, Petitioners' "unclean hands" argument is denied and dismissed.


We found no current request in the record for attorney's fees or costs.  Therefore, none will be awarded at this time.

ORDER

Petitioners' request to reduce Respondent's death benefits is denied and dismissed, in accordance with this decision.


Dated at Anchorage, Alaska, this 27th day of November, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s John H. Creed
John H. Creed, Member

MRT:fm

CONCURRENCE AND DISSENT OF MEMBER DONALD R. SCOTT

I concur in that part of the majority's decision which denies Petitioners' request for an offset of past social security (SSA) benefits paid to Respondent.  I would conclude that Petitioners waived their right to an offset of SSA benefits until they discovered the amount of the benefits.


However, I dissent from that part of the majority15 decision which concludes Petitioners waived their right to an offset of future SSA benefits.  Although Petitioners delayed in following through with their request for the amount of SSA benefits, they should not be permanently denied a right to an offset.  I believe Respondent must have or at least should have known of the possibility of the offset.  Petitioners asked for the SSA information initially, and neither Respondent nor her attorney (a few years later) cooperated in providing this information.  I believe someone was playing a delaying game here.  Further, I question the degree of prejudice which occurred to Respondent when she made her financial commitment on her home in Washington.  She sold her Anchorage home which may have provided proceeds not only for the down payment on her house in Washington, but also additional proceeds which she did not invest in the house.  In addition, just because the insuranQe company notified the lending company, that Respondent and her son received death benefits in a certain amount, doesn't mean there may never be changes to Respondent's income, including the possibility of an increase or decrease in respondent's income, such as the social security offset or winning the Washington state lottery or respondent's return to gainful employment.  A report to a mortgage company, in my opinion, does not constitute a contract guaranty.  Every employer makes payroll information available to mortgage companies.  It is only accurate for that employee, as of the date of the report.  Such a report does not guarantee that the employee will stay on the job, nor that the pay for the job will remain the same.  My fellow board members are placing too much value and ‑reliance on the report.  Accordingly, for these reasons, I respectfully dissent.


A logical conclusion following this decision might be that the insurance companies in similar circumstances, when asked by third parties to verify payment streams, may refuse to provide such information.

/s/ Donald R. Scott
Donald R. Scott, Member

If compensation is payable tinder terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Derision and Order in the matter of Michael B. Van Biene, employee; Hollis Van Bieze, respondent; v. ERA Helicopters, employer; and Wausau Insurance Company, insurer/defendants; Case No. 8515418; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of   November, 1990.

Clerk
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